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STATEMENT OF QUESTIONS PRESENTED 
‘The questions presented by this case are as follows: 


1. Whether the District of Columbia Tax Court erred in 
raising, considering and deciding the issue of the reason- 
ableness of depreciation and amortization claimed in this 
petitioner’s tax returns, when such issue was not raised by 
the pleadings in the case. 


(2. Whether, even if such issue was properly considered, 
the District of Columbia Tax Court erred in deciding that 
the deductions for depreciation and amortization are not 
allowable under the provisions of the District of Columbia 


Income and Franchise Tax Act, as amended. 


3. Whether the District of Columbia Tax Court erred 
in declining to consider non-operating losses derived from 
District of Columbia sources as a reduction of operating 
income allocated to the District. 


4. That questions 1 and 2 contained in the brief of the 
District of Columbia correctly state the questions with 
respect to that portion of the case in which Broadcasting 
Publications, Inc. is respondent. 
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PRELIMINARY STATEMENT 


This case is before this Court as cross-appeals from a 
decision of the District of Columbia Tax Court. As the 
two cases have been consolidated for purposes of filing 
briefs, the contents hereof include the briefs of Broadcast- 
ing Publications, Inc. as petitioner and as respondent. In 
its capacity as respondent, Broadcasting Publications has 
included a counter-statement of the case. Sections 1, 2 and 
3 of the Argument are submitted as petitioner; sections 
4 and 5 are submitted as respondent. 
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JURISDICTIONAL STATEMENT 


This action was initially brought by Broadcasting ‘Publi- 
cations, Inc. in the District of Columbia Tax Court. This 
action, in which the District of Columbia was named as 
respondent, arose from an appeal against a denial of a 
claim of refund, pursuant to the provisions of Section 1593, 
Title 47, District of Columbia Code (1951 Ed.). 


The decision of the District of Columbia Tax Court was 
entered on May 10, 1961. (JA 76). A subsequent motion 
to vaeate the decision and for other relief was filed by the 
District of Columbia on May 25, 1961. This motion was 
denied by the District of Columbia Tax Court on May 31, 
1961. (JA 83). Both parties petitioned for review by 
this Court on June 30, 1961. (JA 86, 87). 


The jurisdiction of this Court for purposes of this appeal 
is invoked pursuant to the provisions of Section 1, Title 
XV of the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, 61 Stat. 328, ch. 258 (Section 47- 
1593, D. C. Code, 1951) and Sections 3 and 4, Title IX of 
the Act of August 17, 1937, 50 Stat. 673, ch. 690, as added 
by Section 8 of the Act of May 16, 1938, 52 Stat. 371, ch. 
293: and as amended by Section 5 of the Act of July 26, 
1939, 53 Stat. 1108, as amended by Section 3 of the Act 
of July 10, 1952, 66 Stat. 544, ch. 649 (Section 47-1593, 
D. C. Code, 1951 and Sections 47-2403 and 47-2404, D. C. 
Code, 1951, Supp. VIII). 

Under date of August 16, 1961, this Court granted a 
joint motion of the parties to consolidate the two cases 
brought for review, for purposes of filing a single joint 
appendix, filing of briefs and argument. 


STATEMENT OF CASE 


Reference to the petition filed by Broadcasting Publica- 
tions, Inc. in the Court below (JA 1) discloses that this 
case arose from a denial of claims of refund by the District 
of Columbia. The petition in the District of Columbia Tax 
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Court was based on the theory that the law, as interpreted 
by this Court, required allocation of the taxpayer’s net 
income to sources within and without the District of Colum- 
bia by reference to the location of the circulation of the 
taxpayer’s magazine. No questions with respect to depreci- 
ation and amortization deductions were raised by the 
District of Columbia by way of answer in the Tax Court. 
The first inquiry respecting depreciation was made at the 
time of cross-examination of the company’s comptroller 
(JA 18). The Tax Court at that time observed that the 
District of Columbia had claimed no increase in taxes and 
the Court characterized the line of questioning as a “‘fishing 
expedition’’ (JA 19). No further reference to depreciation 
appears in the record until at a subsequent hearing, the 
Court raised the question (JA 24). Although counsel 
pointed out that no question had been raised as to deprecia- 
tion by the District, the Court expressed the view that it 
should be determined as part of the case (JA 24, 25). 
At a further hearing, the Court made specific inquiry 
with reference to depreciation and the elements bearing 
upon the computation of this deduction by the taxpayer 
(JA 28). The Tax Court judge in that connection explained 
his position as to the function of the Tax Court as part 
of the District of Columbia tax structure (JA 27). The 
Tax Court concluded, therefore, that it may be its duty 
to inquire into these matters (JA 28). Some reference 
was made at the same hearing by counsel for the District 
to its right to file an answer at the conclusion of the 
hearings (Tr. 91, hearing of November 23, 1960). An oral 
motion for leave to file an answer was made by counsel 
for the District on January 30, 1961 (Tr. 116), but the 
written motion required by the Court (Tr. 117) was not 
filed. Although Counsel restated the taxpayer’s position 
relative to the depreciation question, the Court stated that 
it wanted the information (Tr. 93). A formal objection 
to the consideration of the depreciation and amortization 
question was made by counsel for Broadcasting Publica- 
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tions, Inc. at the hearing of January 30, 1961 (JA 30); at 
this same hearing, the Tax Court reiterated its belief that 
it has to be concerned with these questions (JA 31). 


The Tax Court stated, that in the determination of the 
taxpayer’s net income, & division between operating and 
non-operating (District of Columbia) sources does not 
imply that a net income from operating sources may be 
reduced by a loss from non-operating items (JA 20). 


In its decision, the Tax Court disallowed depreciation 
deductions to Broadcasting Publications, Inc. in the amount 
of $21,588.45 for the taxable period ended in 1956, $19,686.67 
for the taxable period ended in 1957, and $19,150.37 for 
the taxable period ended in 1958; the Tax Court allowed 
no deduction of non-operating losses from operating in- 
come (Computation under Bule 30 of Tax Court). 


COUNTER STATEMENT OF THE CASE 


Broadcasting Publications, Inc. for purposes of that por- 
tion of this case in which it is respondent, adds the follow- 
ing facts to the statement of the case in the brief of the 
District of Columbia: 

‘When negotiations for the sale of advertising space result 
in agreement, a contract form is executed by the purchaser 
and on behalf of the company. (Tr. 9). No subsequent 
approval is required to make the document binding on the. 
parties (Tr. 9, 10, 21). 


The percentages of advertising sales to District of Co- 
lumbia purchasers, in relation to total advertising sales, 
were as follows: 


Calendar Year 1956 

Calendar Year 1957 

Calendar Year 1958 
(Petitioner’s Exhibit No. 2) 


b) 


STATUTES, REGULATIONS AND RULES INVOLVED 


Section 47-2402, D. C. Code (1951 Ed.) 
Section 47-2402 (20:973). Boanp or Tax APPEALS 


The commissioners shall appoint a board of one person, 
subject to removal by the commissioners, to be called the 
“Board of Tax Appeals for the District of Columbia,’’ 
which person shall be a citizen of the United States. Such 
person shall be appointed for a term of four years, except 
such appointment as may be made for the remainder of an 
unexpired term. Any vacancy caused by death, resignation, 
or otherwise shall be filled by the commissioners only for 
an unexpired term. Such person shall be eligible for 
reappointment. Such person shall be an attorney and in 
active practice of law for at least ten years next preceding 
his appointment. 


The salary of such person so appointed shall be $8,000 
per annum. The commissioners are authorized to employ 
such other personal services as may be necessary to carry 
out the provisions of this title and to provide for the ex- 
penses of the board. The salaries of employees other than 
the board shall be fixed in accordance with the Classifica- 
tion Act of 1923 (U.S. C., title 5, Section 673), as amended, 
but such employees shall be appointed without regard to 
civil service requirements. The commissioners shall include 
in their annual estimates such amounts as may be required 
for the salaries and expenses herein authorized. (Aug. 17, 
1937, ch. 690, title IX, Section 2, as added May 16, 1938, 
52 Stat. 370, ch. 223, Section 8; July 26, 1939, 53 Stat. 1108, 
ch. 367, title IV, Section 5(a).) 


Srcriow 47-2402 [20:973]. Boarp or Tax AppEaALS—DrsTRICcT 
or CotumBra Tax Court. 


The commissioners shall appoint a board of one person, 
subject to removal by the commissioners, to be called the 
“Board of Tax Appeals for the District of Columbia,”’ 
which person shall be a citizen of the United States. Such 
person shall be appointed for the term of ten years, except 
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such appointment as may be made for the remainder of an 
unexpired term. Any vacancy caused by death, resignation, 
or otherwise shall be filled by the commissioners only for 
an unexpired term. Such person shall be eligible for re- 
appointment. Such person shall be an attorney and in 
active practice of law for at least ten years next preceding 
his appointment. 


The salary of such person so appointed shall be $17,500 
per annum. The commissioners are authorized to employ 
such other personal services as may be necessary to carry 
out the provisions of this title and to provide for the ex- 
penses of the board. The salaries of employees other than 
the board shall be fixed in accordance with the Classifica- 
tion Act of 1923 (U.S. C., title 5, § 673), as amended, but 
such employees shall be appointed without regard to civil- 
service requirements. The commissioners shall include in 
their annual estimates such amounts as may be required 
for the salaries and expenses herein authorized. 


The Board of Tax Appeals for the District of Columbia 
shall hereafter be known as the District of Columbia Tax 
Court and the member thereof shall be known as the judge 
of the District of Columbia Tax Court. The said District of 
Columbia Tax Court shall not be deemed or held to be a 
constituent member of the assessing or taxing authority of 
the District of Columbia but shall be deemed to be an 
independent agency, separate and apart from such assess- 
ing and taxing authority. All references in any statute (ex- 
cept this paragraph) to the Board of Tax Appeals or to the 
Board when used in the sense of the Board of Tax Appeals 
for the District of Columbia, or to the member thereof 
shall be considered to be made to the District of Columbia 
Tax Court and to the judge thereof, respectively. 


Whenever the judge of the District of Columbia Tax 
Court shall be unable to hear and determine any case, or 
if said judge shall disqualify himself from hearing and 
determining any case, or if that office should become vacant, 
the Commissioners are authorized in their discretion to 
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appoint any member in good standing of the bar of the 
United States District Court for the District of Columbia 
to hear and determine such case or cases in the place and 
stead of the duly appointed judge, or of the duly appointed 
judge who has vacated that office: Provided, That, if the 
office of judge of the District of Columbia Tax Court shall 
become vacant, no such vacancy shall be deemed to exist 
for the purposes of this paragraph after the expiration of 
one hundred and twenty days, except that the person ap- 
pointed to fill the temporary vacancy may and shall deter- 
mine all cases the hearing of which commenced within such 
one hundred and twenty days. Any person appointed un- 
der this paragraph to act in the place and stead of the duly 
appointed judge of the District of Columbia Tax Court, or 
so to act while that office is vacant, shall take the oath of 
office and shall be paid on a per diem basis in an amount to 
be determined by the Commissioners and paid out of the 
annual appropriation for the District of Columbia Tax 
Court. No action taken under this paragraph shall operate 


to reduce the salary of the duly appointed judge of the 
District of Columbia Tax Court. No person employed by 
the United States or by the District of Columbia shall be 


appointed under this paragraph. 


The judge of the District of Columbia Tax Court may 
hereafter retire— 


(1) after having served as a judge of such court for a 
period or periods aggregating twenty years or more, 
whether continuously or not; 

(2) after having served as a judge of such court for a 
period or periods aggregating ten years or more, whether 
continuously or not, and having attained the age of seventy 
years; or 

(3) after having become permanently disabled from per- 
forming his duties, regardless of age or length of service. 
Such judge may retire for disability by furnishing to the 
Commissioners of the District of Columbia a certificate of 
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disability signed by the chief judge of the United States 
District Court for the District of Columbia. The judge 
who retires under this section shall receive annually in 
monthly installments, during the remainder of his life, a 
sum equal to such proportion of the salary received by such 
judge at the time of such retirement as a total of his 
aggregate years of service bears to the period of thirty 
years, the same to be paid in the same manner as the 
salary of such judge. In no event shall the sum received 
by such judge hereunder be in excess of the salary of such 
judge at the time of sach retirement. In computing the 
years of service under this section, service in the Board of 
Tax Appeals of the District of Columbia, as heretofore 
constituted, shall be included whether or not such service 
be continuous. 


(a) The term ‘‘retire” as used in this section shall mean 
and include retirement, resignation, or failure of reappoint- 
ment upon the expiration of the term of office of incumbent. 


(b) Any judge receiving retirement salary other than 
for disability under the provisions of this section may be 
called upon by the Commissioners of the District of Colum- 
bia to perform such judicial duties as may be requested of 
him in said court, but in any event no such retired judge 
shall be required to render such service for more than 
ninety days in any calendar year after such retirement. 
In ease of illness or disability precluding the rendering of 
such service such retired judge shall be fully relieved of 
any such duty during such illness or disability. (As 
amended July 10, 1952, 66 Stat. 547, ch. 649, § 5; as amended 
July 11, 1955, 69 Stat. 290, ch. 302, §3; as amended July 2, 
1956, 70 Stat. 485, ch. 494, § 1.) 


Section 47-2403, D. C. Code (1951 Ed.), Supp. VIII 
Secrios 47-2403 (20:974). ArpzaL From AssessMENT— 
Paywextr Uspre Prorest—Hzazine anp Decision. 


Any person aggrieved by any assessment by the District 
against him of any personal-property, inheritance, estate, 
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business-privilege, gross-receipts, gross-earnings, insurance- 
premiums, or motor vehicle-fuel tax or taxes, or penalties 
thereon, may, within ninety days after notice of such assess- 
ment appeal from such assessment to the board, provided 
such person shall first pay such tax, together with penalties 
and interest due thereon, to the collector of taxes of the 
District of Columbia. The mailing to the taxpayer of a 
statement of taxes due shall be considered notice of assess- 
ment with respect of such taxes. The board shall hear 
and determine all questions arising on said appeal and shall 
make separate findings of fact and conclusions of law, and 
shall render its decision thereon in writing. The board 
may affirm, cancel, reduce, or increase such assessment. 
(As amended July 10, 1952, 66 Stat. 548, ch. 649, Section 
3(a).) 


Szcrion 47-1557b (a)—D. C. Covz (1951 Ed.) 


The following deductions shall be allowed from gross 
income in computing net income: 


(7) Depreciation—A reasonable allowance for exhaus- 
tion, wear, and tear of property used in the trade or busi- 
ness, including a reasonable allowance for obsolescence; 
and including in the case of natural resources allowances 
for depletion as permitted by reasonable rules and regu- 
lations which the Commissioners are hereby authorized 
to promulgate. The basis upon which such allowances are 
to be computed is the basis provided for in Section 47-1583e. 


Sgcrion 47-1583e. Derprecration 


(e) The taxpayer may deduct in each taxable year only 
such amount of depreciation as was actually sustained 
during that year and such annual deduction shall be based 
upon the useful life of the property remaining after the 
date used by the taxpayer in establishing the valuation: 
Provided, however, That the allowance for depreciation 
actually sustained during any taxable year may not be 
increased by any depreciation of the property which was 
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allowable as a deduction in any earlier taxable year: And 

provided farther, That any basis so established may not be 
in a subsequent taxable year, unless written 

approval of the Assessor has been first obtained. 


Section 47-1595. ComMcisSIONEES TO PRESCRIBE AND 
PosusH RcLes 


The Commissioners shall prescribe and publish such rules 
and regulations, consistent with the provisions of this 
article, as may be necessary and proper for its enforce- 
ment and efficient administration. 


Secrios 47-1564(a). Form or Rervgexs 


The Assessor is hereby authorized and directed to pre- 
seribe the forms of retarns. All returns required under 
this title shall be filed on the forms and in the manner 
prescribed by the Assessor. 


Secrios 47-1571 a. TwrosiTiox aXD Rare or Tax 


For the privilege of carrying on or engaging in any trade 
or business within the District and of receiving income from 
sources within the District, there is hereby levied for each 
taxable year a tax at the rate of 5 per centum upon the 
taxable income of every corporation, whether domestic or 
foreign (except those expressly exempt under section 
47-1554). 


Secrios 47-1580. Puxpose or ABTICLE 


It is the purpose of this article to impose (1) an income 
tax upon the entire net income of every resident and every 
resident estate and trust, and (2) af ranchise tax upon every 
corporation and unincorporated business for the privilege 
of carrying on or engaging in any trade or business within 
the District and of receiving such other income as is derived 
from sources within the District: Provided, however, That, 
in the case of any corporation, the amount received as 
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dividends from a corporation which is subject to taxation 
under this article, and, in the case of a corporation not 
engaged in carrying on any trade or business within the 
District, interest received by it from a corporation which 
is subject to taxation under this article shall not be con- 
sidered as income from sources within the District for the 
purposes of this article. The measure of the franchise 
tax shall be that portion of the net income of the corpora- 
tion and unincorporated business as is fairly attributable 
to any trade or business carried on or engaged in within 
the District and such other net income as is derived from 
sources within the District; Provided further, That income 
derived from the sale of tangible personal property by a 
corporation or unincorporated business not carrying on or 
engaging in trade or business within the District as defined 
in sections 47-1551 to 47-1551c shall not be considered as 
income from sources within the District for purposes of 
this article, with the exception of income from sales to the 
United States not excluded from gross income as provided 


in section 47-1557a (b) (13). 


Rozes or tHe Disreicr or Cotumsra Tax Covrr 
Rozz 9(a)—ANSWER 


Every material allegation of fact set forth in the petition 
shall be deemed to be denied by the District of Columbia; 
and no answer shall be required, except when the District 
shall rely upon new and affirmative matter of defense, or 
when the District seeks an increase of the assessment, in 
either of which events an answer shall be filed clearly and 
concisely stating such new and affirmative matter on the 
grounds upon which the District relies for such increase 
of assessment. One original and conformed copy of the 
answer shall be filed with the Clerk. The Clerk will serve 
a copy of the answer upon the petitioner or his attorney. 
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Roe 10—Jorsper or Issue 


‘A case is deemed at issue upon the filing of an answer by 
the respondent, or upon the expiration of the time allowed 
for the filing of an answer, whichever shall first occur. 


Rowe 21—EvmeNce AND THE Svusmission oF EVIDENCE 


(a) Rules applicable-—The trials before the Court will 
be conducted in accordance with the rules of evidence 
applicable in trials without a jury in the United States 
District Court for the District of Columbia. With refer- 
ence to the examination of unwilling or hostile witnesses, 
see Rule 43 (b) of the Rules of Civil Procedure for the 
United States District Court. 


Rue 22—Burpen or Proor 


The burden of proof shall be upon the petitioner, except 
as otherwise provided by statute, and except that in respect 
of any new matter pleaded in its answer it shall be upon 
the District. 

STATEMENT OF POINTS 

L. The District of Columbia Tax Court performs a judi- 
cial function and may only decide those issues which are 
raised by the pleadings; affirmative matter in defense is 
to be considered only after the filing of an appropriate 
answer. In the absence of the questions of depreciation 
and amortization being raised by proper pleadings, the 
Tax Court was without authority to decide these issues. 

2. In the alternative, the Tax Court erred in disallowing 
a part of the depreciation deduction and amortization 
claimed by the petitioner, as there was no evidence before 
the Court that the said deductions were either unreason- 
able, or otherwise unauthorized by law. 


3. A correct interpretation of the law with respect to 
the allocation of net income for D. C. Franchise Tax pur- 


13 


poses, does not imply that losses from non-operating Dis- 
trict of Columbia sources may not be offset against taxable 
net operating income, attributable to the District. 


SUMMARY OF ARGUMENT 


Broadcasting Publications, Inc., as petitioner in Docket 
No. 16,532 contends in its argument as follows: 


1. The District of Columbia Tax Court erred in deciding 
certain issues, i. e. the allowability of amounts deducted 
by this petitioner for depreciation and amortization. These 
issues were not before the Tax Court as a result of the 
pleadings filed by either party to the proceeding. For 
these matters to be properly before the court, the District 
of Columbia would have had to file an answer, as required 
by the rules of the court. Moreover, under the applicable 
rules, the District would have the burden of proof to justify 
adjustments in tax liability resulting from claims contained 
in such pleadings. The facts show that the District did 
not raise these issues and that no proof was offered con- 
cerning them, except insofar as was expressly required by 
the Court. It is further contended that under the applicable 
statutes it is clear that the District of Columbia Tax Court 
performs a judicial function. Therefore, it is limited to a 
decision of those matters which are placed in issue before 
it in proper pleadings. In analogous questions arising 
under the very similar Federal Tax Court statute, appel- 
late courts have held that the United States Tax Court 
functions as a judicial body and may only decide those 
issues that are before it. 


9. Even if the Tax Court had the authority to decide 
the issues that have been referred to, it is contended that 
it erred in holding that depreciation computed on a declin- 
ing balance is not an allowable deduction under the 
District of Columbia Income and Franchise Tax Act. The 
District has announced an administrative policy of follow- 
ing Federal depreciation practice and it has consistently 
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issued information and instructions that have sanctioned 
and invited the use of Federally-recognized methods. 
Moreover, it is contended that the District statute author- 
izes any method of computing depreciation that results in 
a “‘reasonable’”’ allowance. Declining balance method of 
computing depreciation, was recognized as leading to a 
reasonable deduction under Federal law, prior to any 
amendment. This is especially significant in view of the 
fact that the pre-1954 Federal statute was essentially iden- 
tical with the present District law. Finally, it is submitted 
that since it is clear that these deductions were not taken 
incorrectly, as a matter of law, the finding by the Tax 
Court is not based on substantial evidence, as no evidence 
bearing on reasonableness was before the Court. 


3. The Tax Court erred in its ruling that a loss from 
non-operating sources may not be deducted from operating 
income, in determining the net income subject to franchise 
tax. It is contended that the ruling of this Court in District 
of Columbia v. Evening Star Newspaper Co., 106 U. S. 


App. D. C. 360, 273 F. 2d 95, respecting the division of the 
ineome of certain taxpayers into operating and non- 
operating income, does not imply that any of these sources 
should be disregarded in computing the final total subject 
to taxation. In the final analysis, the statute imposes a 
franchise tax on net income and the various sources of such 
net income are merely component parts, whether individu- 
ally they are made up of profits or losses. 


Broadeasting Publications, Inc., as respondent in Docket 
No. 16,535, contends in its argument as follows: 


4 That the District of Columbia Tax Court was correct 
in denying a motion to vacate and for other relief filed 
by the District of Columbia. It is contended that the 
motion was untimely at the stage of the proceeding when 
it was filed and was correctly ruled on for that reason 
alone. In addition, the amended regulations which the 
District contends should have been applied to this case, 
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may not be so applied for various reasons. A valid regula- 
tion exists for the years in question and the amended 
regulation, not in existence when this case was decided, 
cannot be retroactively used as a substitute. Moreover, 
the amended regulation does not merely supply certain 
needed additions, but contains a novel approach to District 
of Columbia taxation. Whatever the validity of the amend- 
ment for other purposes, there was no reason for the Tax 
Court to await its promulgation, as this Court had held 
the existing regulation to be valid and an appropriate 
formula for the allocation of income in this taxpayer’s 
business was available to the Court below. 


5. The ‘circulation formula’? adopted by this Court in 
the Evening Star case for the allocation of net income of 
a newspaper that does business both within and without 
the District of Columbia, is appropriate to this taxpayer’s 
business and the Tax Court was correct in so holding. The 
evidence in the present case, perhaps to an even greater 
extent than in the Evening Star case, indicates that the 
business of publishing this company’s magazine involves 
a series of interrelated activities, which to a significant 
extent take place outside of the District of Columbia. 
While the taxpayer’s main office and most of its employees 
are located in the District, virtually all sales activity and 
much of the gathering of news originates in the three 
branch offices located in New York, Illinois and California. 
In excess of 95% of the magazine’s purchasers are located 
outside of the District. The fact that the magazine is 
mailed to the subscribers rather than delivered to dis- 
tributors in company-owned trucks, as in Evening Star, 
is not considered to be controlling. For the reasons pre- 
viously discussed by this Court, it is contended that cir- 
culation and readership provide the most meaningful meas- 
ure of net income for a taxpayer engaged in the publishing 
business. The arguments made by the District respecting 
the extent to which a taxpayer is engaged in business or 
subject to taxation in another state were made to this 
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Court in the Evening Star case and were not accepted. We 
contend that they are likewise not applicable in the instant 
case. 


ARGUMENT 
L 

The District of Columbia Tax Court. as Similar to the Tax 
Court of the United States. Performs a Judicial Function 
and It is for All Purposes to be Regarded as a Court and 
Consequently May Only Decide Issues Presented by the 

Pleadings Before It 
It has been shown in the statement of the case that the 
Tax Court in the present case decided issues which had not 
been brought before it by either party. This petitioner, 
who was also the petitioner in the Tax Court, appealed 
from a denial of claims for refund. The appeal and the 
evidence adduced at the hearing were founded upon this 
petitioner’s theory that it was entitled to have its net 
income for purposes of District of Columbia taxation, allo- 
cated on the basis of the geographical circulation of the 
magazine that it publishes. Although specifically author- 
ized by the rules of the Tax Court (Rule 9) in cases where 
new or affirmative matter is presented, or in case an in- 
crease in tax is sought, the District of Columbia filed no 
answer and made no such claims. The question of depreci- 
ation deductions first entered the case during the cross- 
examination of one of this petitioner’s witnesses. At that 
time the Court refused to let counsel for the District 
inquire into these matters. Nevertheless, the very same 
questions were raised in greater detail, over this petition- 
er’s objections, by the Court and ultimately became part of 
the Tax Court’s decision. Prior to the act of July 10, 
1952 (66 Stat. 547), appeals from District of Columbia 
tax assessments were reviewed by a Board of Tax Appeals. 
The statutory provision creating the Board is contained 
in Section 47-2402, D. C. Code (1951 Ed.). Before the 
1952 amendment, this section simply provided for the 
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appointment by the Commissioners of a ‘‘person’’ having 
certain qualifications who was to hear the appeal and to 
make his determinations, including findings of fact and 
conclusions of law. That the pre-1952 Board was not a 
court, but an administrative agency was not in doubt. 
Watrous v. District of Columbia, 1943, 77 U. S. App. D. C. 
295, 185 Fed. 2d 654; Lindner v. District of Columbia 
(Mun. App. D. C.), 32 Atl. 2d 540. The language intro- 
duced by the 1952 amendment is significant. In addition 
to changing the name of the Board to the District of 
Columbia Tax Court, the 1952 act includes the statement 
that the Tax Court ‘‘shall not be deemed or held to be a 
constituent member of the assessing or taxing authority of 
the District of Columbia but shall be deemed to be an in- 
dependent agency, separate and apart from such assessing 
and taxing authority’’. 


The Tax Court is organized much like any other court. 
The statute authorizes the Board (now the Court) to adopt 
and promulgate rules of procedure. Such rules were first 
adopted on July 1, 1938 and have since been revised from 
time to time. As now written, they are very similar to 
the Rules of Procedure of the Tax Court of the United 
States. Some of the rules of the District of Columbia 
Tax Court are almost identical in language. For example, 
Rule 21, entitled ‘‘Evidence and the Submission of Evi- 
dence’’ is an almost verbatim counterpart of Rule 31 of 
the Rules of the Tax Court of the United States. Section 
(a) of this rule in both courts specifies that proceedings 
will be conducted ‘‘in accordance with the rules of evidence 
applicable in trials without a jury in the United States 
District Court for the District of Columbia’’. Other rules 
of the District of Columbia Tax Court cover such judicial 
subjects as burden of proof, subpoenas, depositions and 
interrogatories and joinder of issue. Rule 11 (f) provides 
for the amendment of pleadings in the event issues are 
tried with either the express or implied consent of the 
parties. In the present case, no such amendment was 
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sought by either party and this petitioner expressly ob- 
jected to the consideration of new issues by the Court (JA 
30, Tr. 104). Nevertheless, the Tax Court directed the 
submission of information bearing upon these additional 
issues and ultimately based part of its decision upon it. 
In another case, the Tax Court has held the District of 
Columbia to strict observance of the Court’s rule (Rule 9) 
requiring the filing of an answer where new matter is 
pleaded or an increase in tax is sought. Peoples Drug 
Stores, Inc. v. District of Columbia, D. C. Tax Court Docket 
No. 1610, Opinion +956, decided July 22, 1958. The same 
opinion also points that where no such matter is raised in 
a proper pleading filed by the District, the latter has to 
carry the burden of proof with respect thereto. 


This petitioner is not aware of any decision in this Court 
since the enactment of the present statute in 1952 which 
has expressly discussed or decided the foregoing question. 
Nor has the Tax Court itself specifically decided the issue. 
‘As the record shows, the Tax Court judge is in doubt on 
this point (JA 26-27). Apparently, the Tax Court is of 
the opinion that the use of the words ‘‘independent agency”’ 
in the statute may imply that the Court is still a part of 
the assessing authority and as such, it may be required to 
conduct independent inquiries into the facts contained in 
a petitioner’s tax returns, whether or not these facts have 
been tried before it or are part of the pleaded issues. In 
a case decided since the decision in the instant case, Thoron 
et al v. District of Columbia, D. C Tax Court Docket No. 
1734, Opinion No. 989, 89 W.LR. 211, the Court discussed 
this problem and it ruled there that it may hold a franchise 
tax to be invalidly assessed even though the question of 
validity had not been raised by the petition or at the trial. 
The Tax Court based this ruling primarily on the decision 
of this Court in Trustees of St. Paul M. E. Church v. 
District of Columbia, 94 U. S. App. D. C. 78, 212 F. 2d 
244, in which the validity of an assessment procedure was 
decided on appeal, although not raised in the court below. 
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In reaching its decision in the Thoron case, the Tax Court 
points out that its approach in this respect is at variance 
with the accepted practice and precedent, governing pro- 
cedure before the Tax Court of the United States. The 
Court states ‘‘It has been the practice of this Court to 
follow the ruling of the Tax Court of the United States 
where, as here, rules are identical’’. 


We submit that neither the statute nor the applicable 
judicial decisions support the position taken in this regard 
by the Tax Court. It has already been shown that the 
1952 amendment was express in severing any connection 
between the Tax Court and the assessing authority. The 
fact that the statute describes it as an independent agency 
in no wise suggests that this body is to fanction as an 
arm of the assessing authority of the government. In 
this connection it is highly significant to note the language 
in Section 7441 of the Internal Revenue Code (Title 26, 
Sect. 7441, U. S. Code) which states: 


‘¢The Board of Tax Appeals shall be continued as an 
independent agency in the executive branch of the 
government, and shall be known as the Tax Court of 
the United States. The members thereof shall be 
ania as the chief judge and the judge of the Tax 

ourt.”’ 


The term ‘‘independent agency’? has not caused the 
appellate courts to regard the Tax Court of the United 
States as anything other than a judicial body. Fairmont 
Aluminum Co. v. Commissioner (4th Cir.), 222 F. 2d 622 
(1955); Kay v. Commissioner (3rd Cir.), 178 F. 2d 772; 
Stern v. Commissioner (3rd Cir.), 215 F. 2d 701 (1954). 
The following quotation from the Stern case appears 
especially appropriate in this context. Judge Maris, speak- 
ing for the Court, wrote in part as follows: 

‘s, . . although Congress in the Internal Revenue 


Codes has continued to call the tribunal ‘an inde- 
pendent agency in the Executive Branch of the gov- 
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ernment’ it has at the same time more realistically 
designated it as a court and its members as judges. 
‘And it is the fact that from its inception as the Board 
of Tax Appeals in 1924 it has operated only as a 
judicial tribunal in adjudicating controversies as to 
tax Habilities arising between taxpayers and the gov- 
ernment. Its powers are wholly judicial in character. 
It has never been given any administrative powers 
or functions nor has it ever had any investigatory, 
regulatory or policy-making duties or powers. 


“The Tax Court is thus for all practical purposes 
a judicial tribunal operating in the Federal judicial 
system. 

«___ whatever it may be called, it is an independent 


judicial agency the work of which is not subject to 
supervision or review in the Executive Branch of the 


Government but only by the federal appellate courts.” 


These judicial interpretations have been consistently 
applied by the Tax Court of the United States and its 
predecessor, the U. S. Board of Tax Appeals. Warner 


G. Baird, 42 B.T.A. 975; Mary Flagler Cary, 1948 Tax 
Court Memo. No. 202; John W. Snow, Jr., 1953 Tax Court 
Memo. No. 358. 


Of course, at the time of the enactment of the 1952 
amendment, the Congress had the model of the United 
States Tax Court before it. We submit that the language 
of the statute with its specific reference to the assessing 
authority, the similarity of the terms (‘‘independent 
agency’’) used in the Federal as well as the District law 
and the history of the Federal tax tribunal up to that 
time, can lead to but one conclusion, that Congress 
sought to create a judicial body for the determination and 
adjudication of controversies in the field of District of 
Columbia taxation. The creation of a “‘eourt’’? and pro- 
viding for a judge thereof further illustrates this intent. 


The decision of this Court in Trustees of St. Paul M. E. 
Church, supra, is, we submit, not inconsistent with this 
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concept of the nature of tax tribunals. While the issue of 
the validity of assessment procedure was not raised in 
the lower Court, it was surely closely related to the ques- 
tion of whether real property taxes could validly be imposed 
on church property. Such a fact situation is clearly dis- 
tinguishable from the present case. In its inquiry into 
the allowability of certain of this petitioner’s deductions, 
the Tax Court made rulings wholly unnecessary for a 
determination of the questions before it. The Tax Court in 
effect assumed auditing functions which by statute are 
delegated to the Assessor of the District of Columbia 
(now the Finance Officer). Sect. 47-1586, D. C. Code 
(1951 Ed.). The District of Columbia, under the rules 
of the Tax Court, had opportunity to file pleadings, chal- 
lenging this petitioner’s deductions with respect to de- 
preciation or any other items. The District considered 
the advisability of filing such pleadings as late as the final 
hearing in this case. It elected not to plead any such 
matter. 


It would be emphasizing the obvious to dwell on the 
fact that once it is established that the District of Colum- 
bia Tax Court is indeed a body performing a judicial 
function, as described in the Stern case, supra, it must of 
necessity follow that the tribunal is bound by the pleadings 
before it. The Tax Court’s own rules, as has been shown, 
demonstrated the intent that this agency in all respects 
function in the judicial sphere. If a different result were 
to be reached, it would almost certainly follow that every 
litigant before the Tax Court would have to be prepared 
to defend any and all matters appearing in his income 
tax returns, irrespective of whether the District had ques- 
tioned the correctness of such items. The consequences 
would be the elimination of all clearly defined issues, 
surely a necessary part of the litigation. We cannot 
believe that in creating this tribunal, the Congress could 
have intended the establishment of an additional assessing 
agency; the precise language of the statute proves the 
contrary. 
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Finally, it should be pointed out that the Tax Court’s 
conclusions in this regard cannot be supported by refer- 
ence to its statutory power to increase assessments. The 
District, under the Court’s rule, and the Commissioner 
of Internal Revenue in the Federal field by statutory 
requirement, must claim an increase in taxes and such 
claim must be clearly stated in order to be allowable, 
Moise v. Burnet (9th Cir.), 52 F. 2d 1071. 


2 
The Tax Court's Disallowance of Part of This Petitioner's 
Depreciation and Amortization Deductions Is Unsupported 
by the Evidence and Contrary to Law 

Assuming, without conceding, that the Tax Court could 
properly in this case decide the deductibility of deprecia- 
tion expenses claimed by this petitioner, it is contended 
that the Court’s determination was erroneous. Deprecia- 
tion was first mentioned in this proceeding when testimony 
was offered to establish the taxpayer’s net income from 
rental of real property located in the District of Columbia. 
This evidence was necessary in order to arrive at income 
from operating and non-operating sources, as required by 
the ruling of this Court in District of Columbia v. Evening 
Star Newspaper Co., 106 U. S. App. D. C. 360, 273 F. 2d 
95. In its supplemental findings of fact, filed March 15, 
1961, the Tax Court reduced the amount of depreciation 
claimed by this petitioner by re-determining the useful life 
of one of the properties, changing the method from declin- 
ing balance to straight line and completely eliminating 
certain amortization expenses deducted with respect to 
improvements made in one of the properties. The Tax 
Court’s amended supplemental findings of fact and opinion, 
filed April 6, 1961, struck the findings of March 15, 1961 
in this respect. In lieu thereof, the Court adopted the 
facts as set forth in a stipulation entered into between the 
parties, except that it held that this petitioner was only 
entitled to a deduction for depreciation on a straight- 


23 


line basis, finding no authorization for declining balance 
depreciation in the District law. The stipulation, sub- 
mitted for the purpose of computing the taxpayer’s income 
from non-operating sources, did not purport to present 
facts bearing upon the reasonableness of these deductions 
nor had any evidence been presented to the Court on this 
subject. For reasons already discussed, neither party to 
the proceeding considered the issue of reasonableness of 
depreciation to be before the Court. Moreover, since the 
Tax Court in its final opinion accepted the stipulation of 
the parties, which contained the facts as disclosed on this 
petitioner’s tax return, it must be concluded that the 
Tax Court was unwilling to substitute its judgment for 
that of the taxpayer as to the useful lives of the property. 
Thus there remain two rulings for purposes of this review, 
one that the method of computing depreciation employed 
by this petitioner was not authorized and the other that 
improvements made on behalf of tenants may not be 
amortized by reference to the period of occupany of such 
tenants. 


Section 47-1557b(a) (7) D. C. Code (1951 Ed.) allows as 
a deduction from gross income ‘‘a reasonable allowance 
for exhaustion, wear and tear of property used in the 
trade or business’’. No method of computing this deduc- 
tion is specified and none is prescribed by any regulation 
promulgated by the Commissioners of the District of 
Columbia, although such regulations are expressly au- 
thorized by law. What is a reasonable allowance for 
depreciation is, of course, a factual question. In the Fed- 
eral tax field, prior to 1954, no specific methods were spelled 
out and after the enactment of the 1954 Internal Revenue 
Code, the declining balance of computing depreciation, 
although specifically provided for, was not authorized to 
the exclusion of all other methods. In the administration 
of the District’s income tax law, the Commissioners have 
apparently seen fit for many years to follow Federal prac- 
tice. They did not depart from this when the Congress 
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passed the specific enactments of the 1954 Code. On the 
contrary, in communications directed to Prentice Hall, one 
of the principal publishers of tax services, under dates 
of December 17, 1954 and March 1, 1955, the Income and 
Franchise Tax Division of the District stated that with 
respect to Federal depreciation options ‘‘we shall follow 
Federal procedure insofar as is permissible”? (Prentice 
Hall D. C. Tax Service, Par. 10, 476.25.). This announce- 
ment has never been repudiated and appears to be the 
present position of the District government, as is disclosed 
by reference to the 1960 official instructions for the prepara- 
tion of corporation franchise tax returns. Item 20 of these 
instructions, entitled ‘‘Depreciation”’ reads: 

“<Any method of computing depreciation approved 
by the Internal Revenue Service will be permitted if it 
produces a reasonable depreciation allowance based 
upon useful life of the property and if it takes into 
consideration estimated salvage value ....” 


The same official instructions direct that depreciation on 
leasehold improvements, patents and copyrights be included 
in a certain schedule of the return. 


As has been pointed out, no evidence was before the Tax 
Court that had any direct bearing upon the reasonableness 
of the deductions claimed. The estimates of useful life 
contained in the taxpayer’s return had been accepted. Con- 
sequently, the ruling must be based on a decision that 
as a matter of law, these methods are not permitted. 
The Court states that there ‘‘is no provision’’ in the Act 
for computation of depreciation in this manner. However, 
there is no express provision for any method in the Act 
and none has been made by regulations. It must, there- 
fore, follow that, as a matter of law, any method is to be 
sanctioned if it results in reasonable depreciation. The 
District has apparently been content to follow Federal 
precedent in approaching the question which methods lead 
to a reasonable deduction. With the evidence before it, 
the Tax Court had no substantial basis on which to con- 
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clude that one method rather than another produces a 
reasonable allowance. 


It is important to note in this connection that prior to 
the enactment of the 1954 Internal Revenue Code, the 
Federal tax statute was virtually identical with that of 
the District in relation to the allowance of depreciation 
deductions (Section 23(1) of the 1939 Internal Revenue 
Code.) Yet, under Federal practice before 1954, even in 
the absence of specific statutory authorization, some forms 
of declining balance depreciation computations were held 
to be within the requirement of ‘‘reasonableness”’. See 
Revenue Ruling 57-352, CB 1957-2, p. 150; I. T. 3818; 
C. B. 1946-2, p. 42; Income Tax Regulations under 1954 
Internal Revenue Code, Section 1.167(b) (O)(b). We sub- 
mit, therefore, that the methods of computing depreciation 
deductions employed by this petitioner fall within the 
well-recognized criteria of reasonableness and that the 
Tax Court erred in holding otherwise. 


The interpretation of Federal tax laws has long pro- 
vided a guide for the construction of District of Columbia 
tax statutes. This is in part due to the fact that in many 
instances the District provisions are almost complete 
copies of the Internal Revenue Code, enacted by the same 
legislative body that enacts Federal law. It is true that 
since the 1947 amendments to the District tax laws, it is 
no longer mandatory for the Commissioners to follow 
Federal regulations and interpretation (Section 47-1529(a), 
D. C. Code (1901 Ed.). Smoot Sand & Gravel Corp. v. 
District of Columbia, 104 U. S. App. D. C. 292, 261 Fed. 2d 
758. However, this has not precluded this Court or the 
District of Columbia Tax Court to refer to Federal deci- 
sions and interpretations in virtually every case arising 
under the District tax laws, unless, as in the Smoot case, 
supra, the question concerned a peculiarly local problem, 
such as the question of allocation of income under the 
franchise tax. The District of Columbia Tax Court is fully 
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cognizant of this long-established practice, as is evident 
from the following statement in the recent case of Oppen- 
heimer v. District of Columbia, D. C. Tax Court Docket No. 
1709, opinion No. 983, decided April 3, 1961 in which that 
Court said: 


“The United States Court of Appeals for the Dis- 
trict of Columbia Circuit has repeatedly held that the 
ralings and interpretations of Federal statutes should 
be applied to cognate provisions of District of Columbia 
law. Indeed, that rule has been carried so far as to 
require that language in a Federal statute, not found 
in a cognate District statute, be written into the latter, 
as if it had originally appeared therein. District of 
Columbia v. Lewis, —— U. S. App. D. C. —, 288 
Fed. 2d 137.”’ 


We submit that with respect to the recognition of methods 
of computing depreciation under Section 47-1557b(a) (7), 
the District’s own publicly announced position, as well as 
recognized Federal practice prior to and since the 1954 


amendments, support the acceptance of this petitioner’s 
contention. 


3. 


Losses from Non-Operating Sources May be Offset Against 
Income from Operating Sources 

Section 47-1580, D. C. Code, 1951 Ed. imposes a franchise 
tax on corporations and unincorporated businesses for the 
privilege of engaging in business in the District of Colum- 
bia. The same statute describes the measure of the fran- 
chise tax to be “‘that portion of the net income of the 
corporation . . . as is fairly attributable to any trade or 
business carried on or engaged in within the District and 
such other net income as is derived from sources within 
the District’’. In District of Columbia v. Evening Star 
Newspaper Company, supra, this Court found that the 
taxpayer received net income from a trade or business 
(advertising and circulation revenues) and from ‘‘sources 
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within the District’’, namely rentals from real estate lo- 
cated in the District. In the present case, the Tax Court 
found an identical fact situation. However, the Tax 
Court held (JA 22, Tr. 22) that if a loss is incurred by 
the taxpayer in its rental operations and a profit is 
realized from its other activities, the latter may not be 
reduced by such losses. 


We do not understand this Court’s decision in the Eve- 
ning Star case to have announced that proposition. To be 
sure, this Court said: 


“In short, the tax will be calculated on the sum of 
the two separate ‘net incomes’; i.e. (1) net income from 
non-operating activities (rentals, etc.) which in this 
case is from ‘sources within the District’, and which 
is specifically allocated to the District, and (2) that 
portion of operating net income from the trade or 
business which is ‘fairly attributable to . . . business 
carried on... within the District’ ”’. 


We submit that there is nothing in the holding of this 
Court that implies that if one or the other computations 
of net income should result in a loss, that it must, there- 
fore, be disregarded from the final determination of the 
amount subject to tax. This Court has found that a busi- 
ness, for purposes of local taxation, may have various 
departments and activities which need to be subjected to 
separate calculations in order to arrive at the proper 
amount of tax to which the local government is entitled. 
This does not deny the fact that in the final analysis, the 
franchise tax is imposed upon all of the net income that is 
attributable to the District. The statute is clear in requir- 
ing the payment of this tax for the privilege of doing 
business and such tax is imposed upon the corporation and 
not on any one of its departments. It is conceivable that 
a corporation operating a retail business consisting of 
several branches in the District, and maintaining separate 
accounting for each location, may operate at a profit at 
some branches and at a loss at others. Surely, it cannot 
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be reasonable to disregard the losses and impose the tax 
on the profitable locations only. We submit that the same 
conclusions should be reached if net income is derived from 
operating and non-operating sources, separately computed. 
We contend that it is not inconsistent with the words “‘sum 
cf two separate net incomes”’ as used in the quoted opin- 
jon of this Court, that such sum has taken into considera- 
tion positive as well as negative components. 


4 


The District of Columbia Tax Court Was Correct in Denying 
the Motion to Vacate the Tax Court's Decision, and for 
Other Relief 

The Tax Court on May 31, 1961, denied a motion by 

the District of Columbia to vacate its decision of May 10, 

1961 and to enter decision in favor of the District, or in 

the alternative, to vacate the decision and place the case 

on the Reserve Calendar. 


At the outset, it should be stated that a motion to vacate, 
as a motion for relief under Rule 60 of the Federal Rules 
of Civil Procedure, is designed for the purpose of Correct- 
ing an error of the trial court. Matter of John Thomas 
Smith, 42 B.T.A. 505. It is not intended to provide for a 
new opportunity to argue the case or to have the court 
reconsider its original decision. The latter form of relief 
is available by way of a motion for reconsideration or 
rehearing. Under Rule 12(e) of the Tax Court, a motion 
for reconsideration or rehearing must be filed within fifteen 
days from service of the opinior. The rule further states 
that a motion to vacate may not be combined with a motion 
for reconsideration and rehearing. Since the opinion was 
filed on April 6, 1961, the time for a motion for reconsidera- 
tion or rehearing had expired. We contend that it is 
clear from the record that the District’s motion was in- 
tended to have the Tax Court reconsider its opinion of 
April 6, 1961, on the basis of the position advanced by the 
District at the trial and in its briefs in the Tax Court, i.e. 
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that the factual situation in the present case was not such 
as to require the application of the law, as interpreted by 
this Court in District of Columbia v. Evening Star News- 
paper Co., supra. The District’s contentions in this regard 
had been fully adjudicated in the Tax Court’s opinion of 
April 6, 1961 and prior opinions filed in this case. We 
submit, therefore, that the Tax Court was correct in deny- 
ing the motion to vacate. 


The alternative motion filed at the same time by the 
District of Columbia, asked the Tax Court to vacate its 
decision and to place the case on the reserve calendar. The 
reserve calendar is established primarily for the purpose 
of deferring the hearing or decision for reasons such as 
a pending case in a higher court. We contend that no 
such valid reason existed in the present case. The District 
based its motion in the Tax Court on the ground that this 
Court in District of Columbia v. Gallant Incorporated and 
Gallant Incorporated v. District of Columbia, —— U.S. 
App. D. €. , —— F. 24 ——,, numbers 15,882 and 15,884 
had held that the Tax Court had failed to apply the appro- 
priate regulation. This Court remanded those cases to 
the Tax Court for that reason. The District further stated 
that on May 18, 1961 it had moved this Court to stay trans- 
mission of its opinion and judgment in Gallant to allow the 
Commissioners to promulgate amended regulations to cure 
the defects found by this Court. Such motion was subse- 
quently granted by this Court. We contend that the rea- 
sons set forth by the District in the Court below and its 
arguments in the brief filed herein, do not support such 
a position. 


This Court in Gallant had found that the income tax 
regulations of August 6, 1953 are valid, but that they are 
inadequate with respect to providing a formula for the 
apportionment of income in that case. This Court in 
Gallant said: 


“However, irrespective of the authority of the As- 
sessor, the Tax Court itself cannot be precluded for 
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lack of a regulatory formula, from determining the 
income which is fairly apportionable to the District.’’ 


We submit that subsequent proceedings in Gallant have 
no application to the instant case for several reasons. This 
Court in the Evening Star case found the existing regula- 
tions (adopted August 6, 1953) appropriate for the appor- 
tionment of income from a publishing business which is 
carried on partly within and partly without the District 
of Columbia. This Court farther supplied a formula for 
the allocation of the net operating income from such a busi- 
ness, namely the formula based on the locale of the publi- 
cation’s circulation. There was no finding in that case 
that a void existed in the regulations as then written. The 
Gallant case certainly did not imply that any previous 
application of the August 1953 regulations had resulted in 
an incorrect result or required correction by amended reg- 
ulations. The District of Columbia on July 14, 1961, adopted 
amended regulations which it sought to apply to the Gallant 
case upon remand to the Tax Court. The Tax Court held 
such amended regulations to be invalid in Gallant v. District 
of Columbia, decided September 21, 1961 and the question of 
their validity has not been finally decided by this Court. 
The District in its present brief emphasizes the principle 
that regulations may be amended and be given retroactive 
effect in order to correct deficiencies. We submit that this 
doctrine has no application to a situation, where, as here, 
a completely new allocation formula is being proposed— 
not to correct an error in the regulatory scheme which 
in its structure is otherwise complete—but by introducing 
a totally new approach. Under the theory incorporated 
into the amended regulations, a District sale would include 
any sale of property, once located in the District, shipped 
to the customer located outside of the District, when the 
taxpayer is not engaged in business in another state or 
not subject to taxation in such other state. In other words, 
the criterion for this purpose is no longer the activity 
of the taxpayer within the District, but the fact that the 
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taxpayer is or is not subject to the service of process 
in some other state or may or may not be subject to the 
tax laws of some other jurisdiction. We refer to this 
concept solely for the purpose of demonstrating the fact 
that it is novel in the history of District of Columbia 
taxation. The substantive validity of this regulation and 
its possible application, we submit, is not properly before 
this Court, since the Tax Court had no opportunity to con- 
sider these matters as part of the decision of this case. 
What is urged upon this Court by the District is the ap- 
proval of the amended regulation as appropriate to the 
apportionment of this taxpayer’s income, prior to any con- 
sideration of them by the Tax Court. Obviously, this could 
not be a part of the judicial review of decisions of the Tax 
Court, contemplated by the statute. Further, we contend 
that such amended regulations may not be applied to the 
instant case since they are in fact new regulations, sought to 
take the place of valid regulations in effect for a prior 
period. Such a procedure was specifically held to be invalid 


in this Court’s decision in District of Columbia v. Radio 
Corporation of America, 98 U. S. App. D. C. 119, 232 F. 2d 
376, cert. den. 352 U. S. $45. The latter decision was 
re-affirmed by this Court in the Gallant case and, we submit, 
it is precisely and completely dispositive of the question 
now before the Court. 


The District of Columbia in its brief filed in the present 
case, inter alia, cites the case of Manhattan General Equip- 
ment Co. v. Commissioner of Internal Revenue, 297 U. S. 
129, 56 S. Ct. 397, 80 L. Ed. 58 for the principle that 
corrective regulations may be applied retroactively. How- 
ever, it should be pointed out that the Supreme Court in 
the Manhattan case found that ‘‘The original regulation 
as applied to a situation like that under review is both 
inconsistent with the statute and unreasonable . . . Since 
the original regulation could not be applied, the amended 
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regulation in effect became the primary and controlling 
rule in respect of the situation presented”. It is apparent 
that the situation discussed by the Supreme Court differs 
from the instant case. No questions exist, by virtue of 
either the Evening Star or Gallant case, that the August 
1953 regalations are valid, reasonable and consistent with 
the statute. Even if the regulations of August 1953, as 
this Court found did not go far enough under the facts of 
the Gallant case, no such problem exists for a taxpayer in 
the publishing business in view of this Court’s decision in 
Evening Star. 


The decision of the Supreme Court in Addison v. Holly 
Hill Fruit Products, Inc., 322 U. S. 607, 64 S. Ct. 1215, 
S& L. Ed. 1488, referred to by the District, is also readily 
distinguishable. In that case the Court found that the 
regulations as then written were completely unacceptable 
and contrary to the dictates of Congress. Thus the remand 
to the District Court sought a different objective from that 
involved in this case. 


A somewhat similar situation existed in McCeney v. 
District of Columbia, 97 U. S. App. D. C. 282, 230 F, 2d 
832, in which this Court remanded the case to the Tax 
Court for the purpose of determining the market value of 
certain interests for inheritance tax. It was there stated 
that the Tax Court should await the promulgation of fur- 
ther amended regulation, if issued by the Commissioners, 
before deciding the case. However, it should be noted that, 
as in the two Supreme Court cases, this Court found the 
regulation as written to be invalid. It should also be noted 
that the amended regulations, although held to be invalid 
by this Court, were before the Tax Court when it decided 
this case. It is contended, therefore, that District of 
Columbia v. Radio Corporation of America, supra, decided 
since the McCeney case, reaches the correct result in the 


instant proceeding. 
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We mention only in passing that the ‘‘service of process 
test’? as a basis of ‘‘doing business’’ in another state has 
been rejected by this Court. Owens—Ilinois Glass Co. v. 
District of Columbia, 92 U. S. App. D. C. 15, 204 F. 2d 29, 
as has the test of whether the taxpayer is subject to taxa- 
tion in another jurisdiction. District of Columbia v. Eve- 
ning Star Newspaper Co., supra. Both of these tests seem 
to be advanced as part of the amended regulations. 


5. 


The Tax Court Correctly Applied the “Circulation Test” in 
the Apportionment of This Petitioner’s Income 


The District of Columbia in its brief filed herein takes 
the position that the Tax Court erred in finding that 
Broadcasting Publications, Inc. was engaged in business 
within and without the District. This conclusion is appar- 
ently based on the single proposition that if the Tax Court 
had applied the amended regulation instead of the one 
adopted August 1953, a different result would have been 


reached. Some of the difficulties involved in the position 
taken by the District in this respect have already been 
pointed out in the preceding section of this brief. There 
can be no doubt that the scope of the franchise tax law 
would be considerably broadened by the recent amendment 
to the regulations. In fact, if this Court would approve the 
amendment, virtually any taxpayer who sells property once 
located in the District to customers outside the District 
will be liable for franchise tax on all of his income to the 
District, unless he can show that he is doing business in 
another state and is subject to taxation there. Since we 
seriously doubt that the amended regulation will ever be 
fully approved by this Court, we shall only address our- 
selves to those matters actually before the Tax Court when 
it rendered its decision. 


A great deal of emphasis has been placed by the District 
on the fact that a considerable portion of the taxpayer’s 
activities takes place in the District of Columbia. It is 
not in dispute that the magazine published by this peti- 
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tioner is edited and printed in the District, that it is mailed 
from the District, and that the company’s officers are 
located in the District. However, some additional facts 
must be pointed out as well. The greatest portion of this 
petitioner’s income is derived from advertising revenue. 
During the three years involved, no more than 3.8% of the 
total advertising revenue came from purchasers located 
in the District. The great majority of advertising sales 
originate in the various branch offices, where authorized 
employees conclude binding agreements, not subject to 
farther approval by the main office. It requires no fur- 
ther statement to prove that these sales activities are the 
lifeblood of the petitioner’s business, notwithstanding the 
fact that fewer individuals are necessary to carry out these 
functions. In addition, the branch offices perform important 
tasks in connection with the magazine’s newsgathering 
activities—a vital part of this particular business. We 
contend that the language of this Court in District of 
Columbia v. Evening Star Newspaper Co., supra, is di- 
rectly applicable to this fact situation. This Court said: 


«As a matter of common understanding of the terms 
used, it is obvious that the Taxpayer’s business cannot 
fairly be one carried on solely within the District. 
Without the activities outside the District, and espe- 
cially without the sale of a substantial number of 
newspapers outside, its advertising and its newsgather- 
ing activities, the Taxpayer would have a very sub- 
stantial reduction in income.’’ 


It must be emphasized in this connection that when this 
Court, in the Evening Star case, reached the conclusion 
that the taxpayer’s income was derived from sources both 
within and without the District, it took into account all 
of the pertinent elements of the newspaper’s business. 
That is, not only the sale of newspapers and the location 
of the purchasers, but the origin of advertising sales and 
news materials. The determination, whether and to what 
extent a taxpayer’s income is derived from sources within 
and without the District, must of necessity take into ac- 
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count the totality of its activities insofar as they are 
material to the ultimate production of such income; Section 
10.2 of the regulations of August 1953. This finding is 
independent of the application of the ‘‘circulation’”’ formula 
or any other formula. We submit, that the evidence in 
the instant case leaves no doubt as to the extensive nature 
of Broadcasting’s activities outside of the District. In 
addition to the fact that more than 95% of the subscribers 
are located outside the District, the evidence before the 
Tax Court showed that an approximately equal percentage 
of advertising revenue is produced outside the District 
and that substantial newsgathering activities take place 
outside. In respect of advertising sales, Broadcasting 
being a national rather than a local publication, the extent 
of non-District activities is far greater than in the Evening 
Star case. Therefore, we submit, the Tax Court’s finding 
that this petitioner was engaged in business both within 
and without the District, finds more than sufficient support 
in the uncontradicted evidence before that court. 


There remains only the question whether the Tax Conrt, 
under these facts, was correct in applying the ‘‘Circula- 
tion”? test to the allocation of this petitioner’s net income 
to District and non-District sources. This Court, in the 
Evening Star case, as did the Supreme Court of Missouri 
in In re Kansas City Star Co., 346 Mo. 658, 142 S.W. 2d 
1029 (1940), held that geographical location of a news- 
paper’s purchaser provides the appropriate measure for 
the allocation of income. The ultimate purpose of a pub- 
lishing company is to reach the reader with news. The 
advertiser is motivated by the sole consideration that the 
message he publishes will be read by members of the read- 
ing public. He must, therefore know that his communica- 
tions will be received by a given number of people, located 
in those areas most useful to the advertiser’s business. 
As this Court said in the Evening Star case: 


“Tt is apparent that all revenues (other than the non- 
operating revenues), rest ultimately upon circulation 
and readership. Merchants place and pay for adver- 
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tising because of those who buy and read papers. The 
advertising rates are directly related to circulation. 
The activities of the Taxpayer are directed to one 
end: the sale of newspapers, which contain news and 
ads from many and varied sources. That the adver- 
tising revenue is greater than the circulation revenue 
is not controlling; the former is the fruit of the 
latter. Essentially, both are ‘operating revenues’. In 
a sense advertising revenues are subsidiary since they 
are dependent upon circulation. Both types of revenues 
should be treated under one heading. It is not sur- 
prising that the Taxpayer takes this view, for it is 
a matter of common sense and business reality.” 


The District urges this Court to distinguish the facts in 
this ease from those in the Evening Star case. This con- 
tention is apparently founded on two arguments: one that 
this petitioner’s employees concerned with the distribution 
of the magazine are located in the District, and the other, 
that Broadcasting is engaged in business only in those 
three states in which it maintains branch offices. 


As to the first point, it is stated that the purchasers of 
Broadcasting magazine receive the publication by mail, 
whereas the Evening Star’s out-District sales were made 
to distributors located in Maryland and Virginia, in the 
taxpayer’s own trucks. It is not explained by the District 
for what reasons the variance in method of distribution 
should lead to a different result. Mail distribution, as 
used by this taxpayer, is obviously more appropriate for 
a national publication. The interrelationship between Dis- 
trict and non-District activities, certainly is not affected by 
the manner of delivery. The District seems to argue that 
it is significant that this Court concluded in Evening Star 
that extensive business activities were taking place in 
Maryland and Virginia. This alludes to the ‘‘doing busi- 
ness” or “service of process” tests which this Court has 
expressly rejected. 


The argument that this petitioner is entitled to allocation 
of income to only those states where it maintains a place 
of business, is based on the theory embodied in the amended 
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regulation. This theory, as discussed above, rests on the 
premise that the extent to which some other state regards 
the activities of a taxpayer to be amenable to its laws, 
will control the portion of its income, subject to taxation 
in the District of Columbia. New York, California and 
Tllinois as well as the many other states in which this 
petitioner carries on some activity, have varying stat- 
utes, defining the conditions under which a company 
may be considered to be ‘‘doing business”’ in those states. 
Some of these states may have franchise tax statutes and 
others may raise local taxes without regard to net income, 
as for example with reference to gross receipts or value 
of tangible property. The strangeness of the doctrine 
advanced by the amended regulation becomes manifest 
when it is realized that the mere fact that tangible property 
was once located in the District and was shipped to another 
state in which the taxpayer does business, but for some 
reason is not included in the measure of tax under that 
state’s tax laws, the District would claim to be entitled to 
a tax on such transaction, irrespective of the District’s 
other connection with the taxpayer. 


CONCLUSION 


Broadcasting Publications, Inc. contends as follows: 


1. That the District of Columbia Tax Court should be 
affirmed in its findings and opinion respecting allocation of 
income, based on the locality of circulation of this 
petitioner’s magazine and 

2. That the District of Columbia ‘Tax Court should be 
reversed in its decision, reducing depreciation and amortiza- 
tion deductions, claimed by this petitioner. 
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QUESTIONS PRESENTED | 
Where the District of Columbia Income and Franchise Tax Act of 
1947, as amended, provides for the payment of a franchise tax upon the 
entire net income of a corporation engaged in a trade or business wholly 
within the District, and where such corporation is engaged in a trade or 
business, both within and without the District, provides for a tax based 
upon an apportionment of the corporation's income and where, pursuant 

to the Act, the Commissioners promulgated regulations in Angust 1953, 
which were amended in July 1961, providing for the determination of the 
taxable income of a corporation engaged in business wholly within, or 
within and without, the District, and where Broadcasting Publications, 
Inc., is a publisher of a national trade magazine with its principal 
office in the District, where it prepares, prints, and mails its magazines 
throughout the entire country, maintaining offices in three other juris- 
dictions for the sole purpose of gathering news and selling advertising : 

1. Was it not error for the Tax Court to conclude that Broad- 
casting Publications, Inc., is liable to District franchise taxes for the 
taxable years in question solely on the basis and to the extent of Broad- 
casting's circulation of its magazine in the District of Columbia? 

i 2. Was it not error for the Tax Court to deny the District's 
motion to vacate its decision in favor of respondent Broadcasting Publica- 
tions, Inc., and to refuse to place this case on its reserve calendar in 
order to apply thereto the Commissioners’ amendments of July 1961 to the 


regulations ? 


$. Was not the Tax Court correct in adjusting the income of 


Broadcasting Publications, Inc., So as to eliminate excessive depreciation 


on certain of Broadcast's properties ? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16, 532 


BROADCASTING PUBLICATIONS, INC., 
Petitioner, 
v. 
DISTRICT OF COLUMBIA, 
Respondent. 


No. 16, 535 


DISTRICT OF COLUMBIA, 
Petitioner, 
Vv. 
BROADCASTING PUBLICATIONS, INC., 
Respondent. 


BRIEF FOR DISTRICT OF COLUMBIA 
PRELIMINARY STATEMENT 


These cases involve cross appeals from a decision of the District 
of Columbia Tax Court. By order dated October 16, 1961, this Court 
1 | 


| 
| 
| 
| 
| 
| 
i 


consolidated these cases “for purposes of filing briefs and a single joint 
appendix and for argument." The brief of the District of Columbia is 
directed, therefore, to a presentation of the position of the District as 
petitioner in appeal number 16,535, and to the position of the District as 
respondent in number 16,532. For clarity and to avoid unnecessary 


repetition, the brief of the District as respondent in number 16, 532 follows 


after its brief as petitioner in number 16,538: A separator sheet 

divides the two. This format is essentially that used in District of Columbia 
Vv. Gallant Incorporated, number 15, 882 and Gallant Incorporated v. 
District of Columbia, number 15, 884 decided May 4, 1961, which appears 
to have met with the approval of the Court insofar as the manner of 
presentation is concerned. 


JURISDICTIONAL STATEMENT 

This is a proceeding in number 16, 535 to review a decision of the 
District of Columbia Tax Court, based upon its findings of fact and 
conclusions of law, which declared erroneous, in part, assessments by 
the Finance Officer of corporation franchise taxes for the fiscal year 
ended September 30, 1956, in the amount of $7, 808.41, corporation fran- 
chise taxes for the fiscal year ended Septembér 30, 1957, in the amount 
of $7, 879.65, and corporation franchise taxes for the fiscal year ended 
September 30, 1958, in the amount of $7, 807.40. The decision of the 


Tax Court was entered on May 10, 1961 (J.A. 76). A timely motion to 
2 


vacate the decision filed by the District was denied by the Tax Court on 
May 31, 1961 (J.A. 83). Petition for review was filed by the District of 
Columbia in number 16, 535 on June 30, 1961 (J.A. 87). | 
Jurisdiction of the Court is invoked pursuant to the provisions of 
Section 1, Title XV of the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, 61 Stat. 328, ch. 258 (Section 47-1598, D.C. 
Code, 1951) and Sections 3 and 4, Titie IX of the Act of August 17, 1937, 
50 Stat. 673, ch. 690, as added by Section 8 of the Act of May 16, 1938, 


52 Stat. 371, ch. 223; and as amended by Section 5 of the Act of July 26, 


1939, 53 Stat. 1108, as amended by Section 3 of the Act of July 10, 1952, 
66 stat. 544, ch. 649 (Section 47-1593, D.C. Code, 1951 and Sections 
47-2408 and 47-2404, D.C. Code, 1951, Supp. VIII). 
STATEMENT OF THE CASE 
Broadcasting Publications, Inc., publisher of a trade magazine 
devoted to the radio and television industry, voluntarily filed with the 
Finance Officer, D. C., corporation franchise tax returns for the fiscal 
years ended September 30, 1956, 1957 and 1958. ~.It: reported thereon 
and paid corporation franchise taxes in the amounts of $8, 142.68, $8, 153. 70 
$8, 098.98, respectively. Broadcast filed its returns and paid the foregoing 
taxes qn the basis that it was doing business wholly within the District of 


Columbia, and did not attempt to apportion its income in any manner. 


1/ Hereinafter referred to as Broadcast. 
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Following rendition of the decision of this Court in District of Columbia 
v. Evening Star Newspaper Company, 106 U.S. App. D.C. 360, 
273 F. 2495, Broadcast filed with the Finance Officer claims for refund 
of the aforementioned corporation franchise taxes, contending on the 
basis of Evening Star that its net income from operations (advertising and 
circulation) was subject to apportionment on the basis of circulation. At 
the trial, Broadcast interpreted this method of apportionment as referring 
to the physical location of its subscribers. 

Lhe ee eee er 
of the State of Delaware, with its principal office at 1735 DeSales St., 
N. W., Washington 6, D. C. (J. A. $2), and publishes a weekly magazine 
which reports news and items of interest to those connected with the 
radio and television industry (J. A. 32)- 

All of the officers of Broadcast are located in its principal office 
in the District (J. A. 32). There are approximately 30 employees at 
the District office, including 4 employees in the production of advertising, 


a sales manager, 8 employees on the “circulation side, ” approximately 


16 reporters, and 2 secretaries (J. A. 32). 

The magazine is prepared, edited, printed and published in the 
District of Columbia (J.A. 32). 

Broadcast mails the magazine to its subscribers from the District 
of Columbia (J. A. 32). All records pertaining to both circulation and 


advertising are kept in the District office (J.A. 32). All billing is done 
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at the District office, and-all payments are made directly to the District 
office (J.A. 33).. ‘Subscriptions to Broadeast's magazine are solicited 
from the District office primarily through direct mail (J. A. $3). 
Broadcast has three branch offices located in New York, X. Y., 
Chicago, Ill., and Hollywood, Cal., (J.A. 33). The New york office 
employs a total of 11 persons, consisting of an eastern sales manager, 
an institutional manager, 3 salesmen, 1 secretary, and 5 news reporters 
(J.A. 32).. The Chicago office employs 3 persons, a midwestern sales 
manager, a reporter and 1 secretary (J.A. 33). The 3 persons in the 
Hollywood office are a sales manager, a reporter and a secrets. 
(J. A..33).. The branch offices gather news and sell advertising space 
(J.A. 33), but have nothing to do with the circulation of Broadcast’ 8 
magazine, circulation being handled solely by the District office (J.A. 338). 
On October 12, 1960, the Tax Court rendered its decision and 
opinion in which it entered judgment for the District based on the factt 
that Broadcast had not sufficiently identified income from real property 
owned by it in the District of Columbia (J. A. 32-44). On October 20, 
1960, Broadcast filed a motion to vacate the decision and a request for 
a further hearing in order to adduce further evidence (J. A. 45). Oa 
October 27, 1960, the Tax Court filed an order vacating its decision 
and granting Broadcast's motion for reconsideration and further hearing 
(J. A. 52-58). . On March 15, 1961, the Tax Court entered supplemental 


findings of fact and opinion and held that its decision would be entered 
5 be 


under Rule 30 of its Rules of Procedure (J. A. 55-63). 

In the supplemental findings of fact and opinion of March 15, 1961, 
the Tax Court held that the portion of the “net income" from the publishing 
business of Broadcast to be apportioned to the District based upon its find- 
ings of fact of October 12, 1960, namely, 3.51 0/o for the year ended 
September 30, 1956; 2.93 o/o for the year ended September 30, 1957; 
and 2.95 o/o for the year ended September 30, 1958 (J.A. 34), should be 
added to the “net income" resulting from the rental of Broadcast's 
real property in order to arrive at the total net income to be taxed by the 
District at the statutory rate of 5 o/o (J.A. 62-63). 

On May 10, 1961, the Court entered its decision holding that, 
(1) of the franchise tax paid for the year ended September 30, 1956, 
$7, 808.41 was erroneously paid by and collected from petitioner and 
should be refunded; (2) of the franchise tax paid for the year ended 
September $0, 1957, $7,879.65 was erroneously paid by and collected 
from petitioner and should be refunded; and (3) of the franchise tax paid 
for the year ended September 30, 1958, $7,807.40 was erroneously paid 
by and collected from petitioner and should be refunded. All refunds are 
to carry interest at the rate of 4 per centum per annum from January 15, 
1960, to the date they are paid (J.A. 76). 

On May 4, 1961, this Court in the cases of District of Columbia v. 


Gallant Incorporated and Gallant Incorporated v. District of Columbia, 


U.S. App. D.C. , 290 F. 2d 745, numbers 15, 882 and 15, 884, 
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held that the District of Columbia Tax Court had failed to apply therein 


the appropriate regulations. Although this Court found that the appropriate 


regulations were those promulgated by the Commissioners on August 6, 
1953, it held that these regulations were deficient in that they did not con- 
tain a “formula” for determining the portion of a taxpayer's income subject 
to District tax in those cases where a taxpayer is engaged in business both 
within and without the District. It, accordingly, remanded Gallant to the 
Tax Court for the application by the Tax Court of the correct regulations 
and formula. 5 
On May 18, 1961, the District filed in this Court a akioe in 
Gallant in which it requested a stay of 45 days in the transmission to the 


Tax Court of the opinion and judgment in order that the Commissioners 


of the District of Columbia might promulgate amendments to the regula- 
tions and thereby cure the defect referred to in the opinion. On June 7, 


1961, transmission was stayed to and including July 17, 1961, the Court 


reserving its ruling in respect to the validity and applicability of any new 


| 


regulations or formulas promulgated by the Commissioners. 

On May 25, 1961, the District moved the Tax Court to vacate its 
decision in Broadcast and to enter a decision in favor of respondent 
District of Columbia or, in the alternative, to vacate its decision and 


place the Broadcast case-upon the reserve calendar of that court. In its 


motion, the District cited the opinion of this Court in Gallant, | pointing out 
that the District had then pending in Gallant a motion requesting this 

‘ TPS | 
Court to stay transmission bfGallant to the Tax Court to provide the 


he 
gh Seay 


| 
| 


Commissioners with time within which to promulgate by regulation a 
formula to apportion income, which this Court had found to be lacking in 
the regulations of August 6, 1953. (J.A. 77-79). On May $1, 1961, 

the Tax Court, in a written memorandum, denied the District's motion 


to place the Broadcast case upon its reserve calendar pending promulgation 


by the Commissioners of 2 regulation containing an appropriate formula 
stating that its decision was governed solely by Evening Star , and would 
not be affected by any formula adopted by the Commissioners (J. A. 83-85). 


STATUTES, AND REGULATIONS PROMULGATED | 
BY TE ERS OF THE DISTRICT OF 


SOMMISSIO 


District of Columbia Income and Franchise Tax Act of 1947, 6t 
Stat. $28, ch. 258, as amended by the Act of May 3, 1948, 62 Stat. 206, 
ch. 246, and by Title IV, District of Columbia Reveme Act of 1949, 63 
Stat. 112, ch. 146, and by Title XII, of the District of Columbia Public 
Works Act of 1954, 68 Stat. 101, ch. 218, and by Title Iof the District 
of Columbia Revemue Act of 1956, PL 460, ch. 154, 70 Stat. 68 and by the 
Act of September 4, 1957, PL 85-281, 71 Stat. 605: | 

Section 4(h), Article I, Title I (Section 47-1551c(h), D.C. Code, 
1951). 

"Sec. 4. GENERAL DEFINITIONS. --For the 


purposes of this article and wherever appearing — 
herein, unless otherwise required by the context-- 


| 
| 
| 
| 
| 
| 
| 
| 


* * * * 


"(h) The words ‘trade or business' include the | 
engaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial | 
activity in the District of Columbia; and include 
the performance of the functions of a public office: 
Provided, however, That the words ‘trade or busi- 
ness’ shall not include, for the purposes of this 
article-- 


*(1) Sales of tangible personal property whereby 
title to such property passes within or without the 
District, by a corporation or unincorporated business 
which does not physically have or maintain an office, 
warehouse, or other place of business in the District, 
and which has no officer, agent, or representative 
having an office or other place of business in the Dis- 
trict, during the taxable year; or 


"fa) Sales of tangible personal property by a corpo- 
ration or unincorporated business which does not main- 
tain an office or other place of business in the District 
and which has no office, agent, or representative in the 
District except for the sole purpose of doing business 
with the United States, but such corporations and unin- 
corporated businesses shall be subject to the licensing 
provisions in title XIV of this article. 


"For purposes of this proviso, the words ‘agent’ 
or *representative’ shall not include any independent 
broker engaged independently citing 
orders in the District for sellers and who holds himself 


out as such. " 
Section 1, Article I, Title III (Section 47-1557, D.C. Code, 1951). 


"Sec. 1. NET INCOME. --For the purposes of this 
article and wherever appearing herein, unless other- 
wise required by the context, the words 'net income’ 

_ mean the gross income of a taxpayer less the deductions 
allowed by this article. 


Section 2a), Article I, Title Ill (Section 47-1557a(a), D.C. Code, 
1951). 


"Sec. 2. GROSS INCOME AND EXCLUSIONS THERE- 
FROM. --(a2) The words ‘gross income’ include gains, 
profits, and income derived from salaries, wages, or 

compensation for personal services of whatever kind and 
in whatever form paid, including salaries, wages, and 
compensation paid by the United States to its officers and 
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employees to the extent the same is not exempt under 
this article, or income derived from any trade or | 
business or sales or dealings in property, whether 
real or personal, other than capital assets as defined 
in this article, growing out of the ownership or sale of, 
or interest in, such property; also from rent, royal- 
ties, interest, dividends, securities, or transa 
of any trade or business carried on for gain or profit, 
or gains or profits, and income derived from any 
source whatever." 


Section 3(a)(14), Article I, Title III (Section 47-1557b(a)(14), D.C. 
Code, 1951). | 


"Sec, 3. (a) Deductions Allowed. --The following 
deductions shall be allowed from gross income in | 
computing net income: 

* * * * 

"'(14)Allocation of Deductions. --In the case of | 
corporations and unincorporated businesses, the 
deductions provided for in this section shall be allowed 
only for and to the extent that they are connected with 
income arising from sources within the District within 
the meaning of title X of this article; and the proper 
apportionment and allocation of the deductions to be 
allowed shall be determined by the Assessor 
formula or formulas provided in section 2, title X 
of this article. " | 


Sections 1 and 2, Artilce I, Title VII (Sections 471-1571 and 47-1571a, 


D.C. Code, 1951). 


"Sec. 1. TAXABLE INCOME DEFINED. --For the 
purposes of this title, and unless otherwise required by 
the context, the words ‘taxable income’ mean the amount 
of net income derived from sources within the District 
within the meaning of title X of this article." 


"Sec. 2. IMPOSITION AND RATE OF TAX.-- 
For the privilege of carrying on or engaging in any 
trade or business within the District and of receiving 
income from sources within the District, there is 
hereby levied for each taxable year a tax at the rate 
of 5 per centum upon the taxable income of every 
corporation, whether domestic or foreign (except 
those expressly exempt under title II of this article). " 


Sections 1 and 2, Article L Title X (Sections 47-1580 and 47-1580a, 
D.C. Code, 1951). 


"Sec. 1.. PURPOSE OF ARTICLE. --It is the purpose 
of this article to impose (1) an income tax upon the entire 
net income of every resident and every resident estate 
and trust, and (2) a franchise tax upon every corporation 
and unincorporated business for the privilege of carrying 
on or engaging in any trade or business within the District 
and of receiving such other income as it derived from sources 
any corporation, the amount recei 
corporation which is subject to taxation under this article, 
and, in the case of a corporation not engaged in carrying 
on any trade or business within the District, interest 
received by it from a corporation which is subject to 
taxation under this article shall not bé considered as income 
from sources within the District for the purpose of this article. 
The measure of the franchise tax shall be that portion of the 
net income of the corporation and unincorporated business as 
is fairly attributable to any trade or business carried on or 

in within the District and such other net income as 

is derived from sources within the District: Provided 
further, That income derived from the sale of tangible 
personal property by a corporation or unincorporated busi- 
ness not carrying on or engaging in trade or business with- 
in the District as defined in title I of this article shall not 
be considered as income from sources within the District 
for purposes of this article, with the exception of income 
from sales to the United States not excluded from gross 
income as provided intitle Il, section 2(b)(13) of this 
article.” 
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"Sec. 2, ALLOCATION AND APPORTIONMENT. -- 
The entire net income of any corporation or 
rated business, derived from any trade or business | 
carried on or engaged in wholly within the District | 
shall, for the purposes of this article, be deemed to 
be from sources within the District, and shall, along 
with other income from sources within the District, |be 
allocated to the District. If the trade or business of any 
corporation or unincorporated business is carried on 
or engaged in both within and without the District, the 
net income derived therefrom shall, for the purposes 
of this article, be deemed to be income from sources 
within and without the District. Where the net income 
of a corporation or unincorporated business is derived 
from sources both within and without the District, the 
portion thereof subject to tax under this article shall 
be determined under regulation or regulations pre- | 
scribed by the Commissioners. The Assessor is _ 
authorized to employ any formula or formulas provided 
in any regulation or regulations prescribed by the 
Commissioners under this article which, in his 
opinion, should be applied in order to properly de- | 
termine the net income of any corporation or unin- 
corporated business subject to tax under this article. " 


Section 1, Title XVI (Section 47-1595, D.C. Code, 1951). 


"Sec. 1. The Commissioners shall prescribe 7 
publish such rules and regulations, consistent with 
provisions of this article, as may be necessary and 
proper for its enforcement and efficient administra 


The Commissioners of the District of Columbia, pursuant to 
authority contained in the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, adopted regulations for the purpose of providing 
a basis for apportionment to the District of Columbia for franchise tax 


purposes of the net income of a corporation deriving income from sources 


both within and without the District of Columbia. 


On August 6, 1953, the Commissioners amended the regulations 
applicable to income and franchise taxes. Section 10-2 of these regula- 
tions, as amended on Angust 6, 1953, provided as follows: 


corporation 
attributable 


Section 10-2(b) of the regulations was amended to read as follows: 


"Sec. 10-2(b). The word ‘allocated’ as here- 
inafter used in reference to income and deductions 
therefrom means a determination based upon actual 
figures specifically applicable thereto; and the word 
‘apportioned’ as hereinafter used in reference 
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‘to. nét income. means a ratable portion | 
determined on a percentage basis. Etheentire | 
qet: income is derived from engaging in a trade | 

or business within the District.or from sources 
within the District, all of such income shall be 
allocated to the District. E the net income is 
derived from engaging in a trade or business partly 
within and partly without the District or from sources 
both within and without the District, such income : ~~ 
shall be allocated and apportioned in accordance with 
the specific provisions or formulae prescribed in 
these regulations. " 


| 
| 


Section 10-2(c)(1)a of the regulations was amended to read as 


follows: 


"Sec. 10-2(c). Income Attributed to the District 
of Columbia. If the trade or business is carried on or 
engaged in wholly within the District, the entire net 
income from trade or business shall be allocated to 
the District. I the trade or business is carried on 
partly within and partly without the District, that | 
portion of the net income from trade or business | 
to be apportioned to the District shall be determined 
as follows: | 


"(1) Income from sales of tangible personal property.” 
(a) Where income for any taxable year is | 
derived from the manufacture and sale or purchase 
and sale of tangible personal property, the portion 
thereof to be apportioned to the District shall be 
such percentage of the total of such income as the 
District sales made during such taxable year bear 
to the total sales made everywhere during such 
taxable year. Every corporation and unincorporated 
business which carries on or engages in business in the 
District within the meaning of the words ‘trade or 
business' as defined in the Act is, unless specifically 
exempted by some provisions of the Act, subject to 
tax. For the purpose of this regulation, the phrase 
‘District sales' shall mean all sales to District 
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customers the income from which is fairly 
attributable to the trade or business carried 
on or engaged in within the District, including 
solicitation in the District by salesmen or 
other representatives of the taxpayer, that 
portion of sales to customers outside the 
District the income from which is fairly 
attributable to the trade or business carried 
on in the District, and sales of tangible per- 
sonal property the income from which is from 
District sources." 


Section 10-2(d) of the regulations was amended to read as follows: 


"Sec. 10. 2-(d) Allowable Deductions. No deductions 
may be taken which are applicable to income not subject 
to tax or income which is exempt under the Act. Where 
part of any income is apportioned to the District, the 
deductions applicable thereto and allowable as such 
under Sec. 3(a) of Title III shall be apportioned on the 
same basis as that used in apportioning such income, 
unless, in the opinion of the Assessor, such deductions 
should be allocated in whole or in part. In the case of 
corporations and unincorporated businesses, the de- 
ductions provided for in Sec. 3(a) of Title Ii shall be 
allowable only to the extent that they are connected 
with income fairly attributable to the trade or business 
carried on or engaged in within the District and from 
District sources." 


By Section 15 of the amendments of August 6, 1953, the effective 
date of those amendments was prescribed as follows: 


"Sec. 15. See te a ee 
The amendm 
seas Gothaltanataecwear or Gert Crorect- beginning 
on the first day of January 1948, and to succeeding 
taxable years." 


On July 14, 1961, the Commissioners, by Order No. 61-1214, 
amended Section 10. 2 (c) of the regulations applicabie to income and 


franchise taxes as follows: 


"ORDERED: 


"That SO MUCH OF SECTION 10.2 (c) OF THE RE- 
GULATIONS PERTAINING TO DISTRICT OF COLUMBIA 
INCOME AND FRANCHISE TAXES promulgated by the 
Commissioners under authority of Section 1 of Title 
XVI of the District of Columbia Income and Franchise 
Tax Act of 1947 (61 Stat. 331), as amended, AS | 
READS --'Sec. 10.2-(c). Income Attributed to the 
District of Columbia. If the trade or business is carried 
on or engaged in wholly within the District, the entire 
net income from trade or business shall be allocated 
to the District. If the trade or business is carried on 
partly within and partly without the District, that | 
portion of the net income from trade or business to be 
apportioned to the District shail be determined as 
follows: (1) Income from sales of tangible personal 
property. (a) Where income for any taxable year is 
derived from the manufacture and sale or purchase and 
sale of tangible personal property, the portion thereof 
to be apportioned to the District shall be such percentage 
of the total of such income as the District sales made 
during such taxable year bear to the total sales made 
everywhere during such taxable year. Every corpor- 
ation and unincorporated business which carries on 
or engages in business in the District within the | 
meaning of the words ‘trade or business' as defined 
in the Act is, unless specifically exempted by some pro- 
visions of the Act, subject to tax. For the purpose 
of this regulation, the phrase ‘District sales’ shall 
mean all sales to District customers the income from 
which is fairly attributable to the trade or business 
carried on or engaged in within the District, including 
solicitation in the District by salesmen or other repre- 
sentatives of the taxpayer, that portion of sales to 
customers outside the District the income from which 
is fairly attributable to the trade or business carried 
on in the District, and sales of tangible personal 
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property the income from which is from District 
sources.' -- IS AMENDED TO READ AS FOLLOWS: 


"Sec, 10.2-(c). Income Attributed to the 
District of Columbia. 


(1) Definitions. -- When used in this 
section -- 

"The words ‘District sales' mean all 
sales to District customers the income from 
which is fairly attributable to the trade or 
business carried on or engaged in by the tax- 
payer within the District, thatportion of sales 
to customers outside the District the income 
from which is fairly attributable to the trade 
or business carried on by the Taxpayer within 
the District, ard sales of tangible personal pro- 
perty the income from which is from District 
sources. 


"The words ‘District customer’ meana 
person who purchases from a taxpayer tangible 
personal property located within or without the 
District and delivered to such person within the 
District, or who purchases tangible personal 
property the ultimate destination of which, after 
all transportation including transportation by 
the purchaser has been completed, is a point 
within the District, irrespective of means of 
transportation, f.o.b. point, place of passage 
of title, or other conditions of sale. 


"The words ‘customer outside the District’ 
mean a person who purchases from a taxpayer 
tangible personal property located within or 
without the District and delivered to such person 
without the District, or who purchases tangible 
personal property the ultimate destination of 
which, after all transportation including trans- 
portation by the purchaser has been completed, 
is a point without the District, irrespective of 
means of transportation,‘ f.0.b. point, place 
of passage of title, or other conditions of sale. 
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| 
| 
| 
| 
| 
| 
| 


"The words "District customer’ and the words 
‘customer outside the District’ include the United 
States of America; Provided, That in any case 
where income from sales of tangible eceteats 
property to the United States is, in accordance 
with the Act, income subject to tax as income 
from District sources, such sales shall be 
included as. District sales. 
| 

"(2) Allocation. -- If the trade or business is 
carried on or engaged in wholly within the District, 
the entire net income from trade or business shall 
be allocated to the District. | 

"(3) Apportionment. -- If the trade or business 
is carried on partly within and partly without the 
District, that portion of the net income from trade 
or business to be apportioned to the District shall 
be determined, in the case of income from the 
manufacture and sale or purchase and sale of 
tangible personal property, as follows: | 


"Where income for any taxable year is derived 
by the taxpayer from the manufacture and sale or 
purchase and sale of tangible personal property, 
the portion thereof to be apportioned to the District 
shall be such percentage of the total of such income 
as the District sales made during such taxable 
year bear to the total sales made everywhere during 
such taxable year. Income from sales to District 
customers and income from sales to customers 
outside the District, shall be deemed to be fairly 
attributable to the trade or business carried on 
or engaged in by the taxpayer within the District, 
or to be from District sources, and such sales. 
shall be included as District sales, as follows: 


| 
"a, Sales to District Customers. -- There 
shall be included as a District sale a sale of 
tangible personal property to a District customer 
where the taxpayer -- 


"(i) Maintains within the District an office, 
warehouse, or other place of business or for the 
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purpose of selling personal property located 

within the District, or has an officer, agent, 

or representative (including an independent 
broker) having an office or other place of business 
in the District for the purpose of selling such 
property, or 


"“@i) Maintains within the District an office, 
warehouse, or other place of business or has 
an officer, agent,:or representative (Including 
an independent broker) in the District for the 
purpose of making sales of personal property 
by means of catalogue, descriptive literature, 
or sample, whether or not the personal property 
sold is located within the District, and whether 
or not orders or contracts for the purchase of 
such property are obtained, received, accepted, 
or entered into by the taxpayer within the 
District, or 


(331) Maintains within the District an office, 
warehouse, or other place of business, or has 
an officer, agent or representative (including 
an independent broker) in the District for the 
purpose of obtaining, receiving, accepting or 
entering into orders or contracts for the sale 
of personal property, whether or not the pro- 
perty which is the subject of such orders or 
contracts is located within the District, or 


"(iv) Solicits or promotes sales of personal 
property in the District through salesmen, officers, 
agents, or representatives, (including independent 
brokers) whether or-not such salesmen, officers, 
agents, or representatives have an office or 
other place of business within the District, and 
whether or not orders or contracts for the personal 
property sold are obtained, received, accepted, or 
entered into by the taxpayer within the District, or 


"(y) Solicits or promotes in the District sales 
of personal property by means of advertising, 
whether local or national, or solicits or promotes 
such sales by means of telephonic or telegraphic 

20 


communication, or by correspondence with 
persons within the District, or 
"(@y) Enters into agreements, contracts, or 
arrangements, written or oral, with persons in 
the District by the terms of which such persons 
are required, authorized, or franchised, whether 
exclusively or otherwise, to purchase personal 
property from ‘the taxpayer, whether or not such 
personal property is located within the District. 


_ "(b) Sales to Customers Outside the District -- 
There shall be included as a District sale/a sale 
of tangible personal property to a customer outside 
the District where -- | 


"(j) a. The taxpayer is not engaged ina 
trade or business in the state, territory, | 
possession of the United States, or other = 
diction which is the place of delivery or ultimate 
destination of the personal property sold to the 
customer, and 


"bh, The personal property sold by the| tax- 
payer is located within the District, or 


"(ii) a. The taxpayer is engaged ina trade 
or business in a state, territory, possession 
of the United States, or other jurisdiction which 
is the place of delivery or ultimate destination 
of the personal property sold to the customer, and 


"b. The personal property sold by the tax- 
payer is located within the District, and | 


- “ce, The income from the sale, if an income 
or franchise tax is imposed upon the taxpayer 
by such jurisdiction is not subject to inclusion 
in the measure of such tax. | 


"(4) These amendments shall be applicable in 
any case in which the liab ility of the taxpayer 
to the District of Columbia for corporation or 
unincorporated business franchise tax under the 
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District of Columbia Income and Franchise Tax 
Actof 1947, as amended, has not been finally 
determined for any year by a closing agreement 
or a compromise entered into pursuant to said 
Act, or by the application of a period of limita- 
tions prescribed in said Act, or by a decision 
of a court which has become final. 


"(5) If any provision of these amendments or 
the application thereof to any person or circum- 
stances is held invalid, the remainder of these 
amendments, and the application thereof to 
other persons or circumstances, shall not be 
affected thereby. 


STATEMENT OF POINTS 
1. The District of Columbia Tax Court erred in concluding that 
franchise taxes assessed by the District of Columbia against Broadcast- 


ing Publications, Inc., for the fiscal years ended September 30, 1956, 


September 30, 1957, and September 30, 1958, were in the amounts set 
forth in the decision of the court, erroneously paid by and collected from 
Broadcasting Publications, Inc., and that Broadcasting Publiaations, Inc., 
is entitled to refunds thereof with interest. | 


2. The District of Columbia Tax Court erred in denying 2 motion 


of the District of Columbia to vacate the court's decision, and to enter 


decision for the District, or to vacate its decision and to place this case 
upon its reserve calendar. | 
3.. The District of Columbia Tax Court erred in concluding that 
Broadcasting Publications, Inc., net income for taxation purposes must 
be apportioned within and without the District according to the locale of 
the circulation of all its magazines. 


SUMMARY OF ARGUMENT 

In its opinion in Gallant, this Court approved the applicable regu- 
tations promuigated by the Commissioners on August 6, 1953, although 
holding that they did not contain a"'formula™ for apportioning income 
attributable to “trade or business" carried on in more than one jurisdic- 
tion. Moreover, this Court stayed transmission of that opinion to the Tax 
Court in order that the Commissioners might promulgate amendments to ‘»: 
these regulations providing such a formula. In amendments promulgated 
July 14, 1961, the Commissioners supplied a valid formula by amplifying 
these regulations as this Court in Gallant indicates was necessary. 

The District of Columbia moved the Tax Court, inter alia, to vacate 
its decision in favor of Broadcast and to place this case upon its reserve 
calendar, pointing out that, pursuant to the action of this Court in Gallant, 
the Commissioners were promulgating amendments to the regulations. 

The Tax Court was urged to await such action of the Commissioners so 


that the amended regulations could be applied to the facts in Broadcast. 


in view of the applicability of these amendments to the factual situation in 
this case, it was clearly error for the Tax Court to refuse to grant the 
motion. 

Even if the Tax Court was correct in deciding the case without con- 
sideration of the July 14, 1961 amendments to the regulations, the factual 


situations in Evening Star and in this case are in no way similar. The Tax 
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Court was, therefore, in error in its application of the neirculation” test 
used in Evening Star. The means of circulation ysed by Broadcast differ 
substantially from those used in distributing the Evening Star newspaper. 
All of Broadcast's activities in publishing and circulating its magazines 
take place within the District, and its magazines are mailed from the Dis- 
trict to its subscribers. Such was not the case in Evening star. 

Under the wording of the District of Columbia Income and Franchise 
Tax Act of 1947, Broadcast can, at most, be said to be engaged in a trade 
or business outside the District only in those three states in which it main- 
tains offices and employees for the sole purpose of obtaining advertising and 
news. Under both the District's Income and Franchise Tax Act and the 

Evening Star decision interpreting that Act, apportionment of income within 
and without the District can be justified only by a showing that a taxpayer 
engages in activities which constitute: “trade or business” in their joris- 


dictions outside the District to which the taxpayer attempts to attribute 


income. 

Apportionment of income based solely upon location of! lsubeccibers 
produces in the present case results at variance both with the Income and 
Franchise Tax Act and the intention of this Court in Evening Star. 

The Tax Court was correct, however, in reducing Broadcast's ex- 
cessive depreciation deductions and in disallowing a setoff of ponoperating 
losses against operating income. | 


I 


The Commissioners' Regulations of August &, ae 
ame ents thereto mu. 


1 in case. e Tax 


1 
Court erred a rohas to give consideration to 
Such regulations. 


On May 4, 1961 the Court issued its opinion in District of Columbia, 


v. Gallant Incorporated, No. 15,882 and 15,884,  ——-*U. S. App. D.C. __. 
290 F.2d 745, and remanded these cases to the District of Columbia Tax 
Court with instructions to apply Section 10. 2(c)(1)(a) of the regulations 
promulgated by the Commissioners on August 6, 1953 under the authority 

of the District of Columbia Income and Franchise Tax Act of 1947, as 
amended. The decision held that these regulations were deficient, however, 
in that they failed to provide a “formula” for determining the income of 
Gallant fairly attributable to the District. 

Pursuant to 2 motion by the District of Columbia on May 18, 1961, 
this Court ordered stayed until July 17, 1961 the transmission to the Tax 
Court of its opinion and judgment in Gallant so that the Commissioners might 
promulgate new regulations containing a formula for determining income 
of a corporation such as Gallant which carries on trade or business partly 
within and partly without the District. On July 14, 1961, Commissioners’ 
Order No. 61-1214 amended Section 10. 2(c)(1)(a) of the regulations. 
Thereafter, in accordance with the direction of this Court, the Gallant | 


cases were remanded to the Tax Court for the purpose of applying the 
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appropriate regulations and formula. x 
As set forth in the statement of facts, supra, the District moved 


the Tax Court to vacate its decision in Broadcast and to enter decision in its 

favor or, in the alternative, to vacate its decision and place the Broadcast 
case upon the reserve calendar of the Tax Court. Although it was therein 

. pointed out that a new regulation was being promulgated pursuant to this 
Court's Gallant opinion and that such new regulation would be controlling in 
the Broadcast case then before the Tax Court, that court, by memorandum 
dated May 31, 1961, denied the motion to place Broadcast on its reserve 


calendar pending promulgation of the new regulation. 
It is the position of the District of Columbia that the Tax-Court 


erred in refusing to await promulgation of such new regulation in conson 
ance with this Court's direction in Gallant, and, accordingly, urges this 
Court to rule on the validity and applicability of these amendments to the 
facts presented in the instant case. | 

There can be no question concerning the propriety of the action 
taken by the Commissioners in amending regulations in order to correct 
defects therein. In McCeney v. District of Columbia, 97 U.. 8. App. D. C. 
282, 230 F.2d 882, cited in the opinion of May 4, 1961 in the Gallant cases 
and in the order of June 7, 1961, staying transmission to the Tax Court of 

| 

2/ The decision of the Tax Court on remand has been appealed 

to this Court and is pending. The Tax C 


amendments.of July 14, 1961 invalid and 
"formula." 27 


this opinion and judgment this Court said: 


we & ® If the Commissioners should wish to amend 
the existing regulations to cure the defects we find therein, 
we think it would be appropriate that the Tax Court hold 
this case in abeyance for a reasonable time to permit this 
to be done, and to consider the applicability of any such 
regulations to this case. Cf. Addison v. Holly Hill Fruit 
Products, 1944, 322 U. S. 607, 616-628, 64S. Ct. 1215, 
88 L. Ed. 1488; Hamilton Nat. Bank v. District of 
Columbia, 1946, 81 U. S. App. D. .C. 200, 204-205, 
156 F.2d 843, 847-848, certiorari denied, 1949, 
338 U. S. 891, 70S. Ct. 241, 94 L. Ed. 547." 


In Addison v. Holly Hill Fruit Products the Supreme Court ordered 


remand to the District Court to allgw the administrator af the Wage and 
Hour Division of the Labor Department to promulgate new regulations under 
the Fair Labor Standards Act expressing the intent of Congress, and issued 
instructions that the new regulations be applied by the administrator. The 


courts 
The interplay |! 
more just results 
has properly been 
relationships between the judic. 
s. And certainly in specific 

already referred to and in this, it is consonant with 
judicial administration and fairness not to be balked by 
the undesirability of retroactive action any more than 
courts have found it difficult to sanction legislative 
ratification of acts originally unlawful, United States v. 
Heinszen & Co., 206 U. S. 370, Tiaco v. Fo: 

- S. R & Foster v. 2U. 
409, Hiraba Vv. 8 
or » aroactively to ive prior legislation new scope. 
Paramino Lumber Co. v. Marshall, 309 U. S. 370. * **." 
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Also see Manhattan General Equipment Co. v. Commissioner of Internal 
Revenue, 297 U. S. 129, 56S. Ct. 397, 80 L. Ed. 528, which established 
the principle that corrective regulations adopted subsequent to the occur- 
rence of the transaction in question will be applicable thereto notwithstand- 
ing that, at the date of its occurrence, other regulations were in effect. 
This Court, as well as various other United States Cireatt Courts 
of Appeal, has found no impediment to the application of:a regulation toa 
factual situation antedating the promulgation thereof. Robert Hughes & 


Co., Inc., v- Commissioner of Internal Revenue, 109 F.2d 720; Hock 


. Commissioner of Internal Revenue, 152 F.2d 974, Larkin v. United 
States, 78 F.2d 951; Titsworth v. Commissioner of Internal Revenue, 
13 F.2d $85; Kay v. Commissioner of Internal Revenue,’ 178 F. 2d 772. 

_ The amendatory regulations promulgated by the Commissioners 

July 14, 1961 retain the language of the August 6, 1953 regulation approved 
by this Court in Gallant. The amendments, however, amplify the earlier 
regulation so as specifically to provide “formula" for the ascertainment 
of sales. which are to be considered “District sales" for purposes of 
apportionment of the income of a taxpayer engaged in trade or business both 
within and without the District. In view of the length of the amendatory 
regulations which are reproduced in full as part of the Statutes and Regula- 
tions Involved section of this brief, repetition here of so —— of the 
regulations as relates to sales of personal property delivered within or 


destined to the District is not repeated. In any event it does not acpear 
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that any question could or will arise concerning the correctness of includ- 
ing as “District sales" sales of personal property where that property 
is delivered to a customer in the District or the ultimate destination of 


which is the District. (See Sec. 10.2(c)(1) and Sec. 10.2(c)(3)(a) of the 


amendatory regulations). 
It should be noted that the regulation of July 14, 1961 contains an 
applicability provision reading as follows: 


(4) These amendments shall be applicable in any 
case in which the liability of the taxpayer to the District 
of Columbia for corporation or unincorporated business 
franchise tax under the District of Columbia Income and 
Franchise Tax Act of 1947, as amended, has not been 
finally determined for any year by a closing agreement 
or a compromise entered into pursuant to said Act, or 
by the application of a period of limitations prescFibed 
in said Act, or by a decision of a court which has be- 
come final.“ 


There is left for consideration, therefore, only so much of the 
Commissioners" amended regulations as relate to sales to customers out- 
side the District. Section 10.2(c)(3)(b) of the amendments states: 


™b) Sales to Customers Outside the District. -- 
There shail be included as a District sale a sale of 
tangible personal property to a customer outside the 
District where-- 


™i) a. The taxpayer is not engaged in a trade or 
business in the state, territory, possession of the United 
States, or other jurisdiction which is the place of delivery 
or ultimate destination of the personal property sold to 
the customer, and ; 


bh. The personal property sold by the taxpayer 
is located within the District, or 


30 


"(ii) a. The taxpayer is engaged in a trade or 
business in a state, territory, possession of the United 
States, or other jurisdiction which is the place of | 
delivery or ultimate destination of the personal property 
sold to the customer, and | 


"bh. The personal property sold by the taxpayer | 
is located within the District, and 


‘te, The income from the sale, if an income or | 
franchise tax is imposed upon the taxpayer by such 
jurisdiction is not subject to the inclusion in the 
measure of such tax." 


This portion of the regulations is directed to the definition of the 


words "District sales" appearing in Section 10.2(c)(1), which has hereto- 
fore been approved by this Court in Gallant Incorporated. Therein this 
Court, quoting the regulatory definition of "District sales", which 
definition is retained by the Commissioners, said: 
"The definition of "District sales' in the regulation 

quoted above incorporates the language of the statute, 

that is, it counts as District sales those sales producing 

income which is fairly attributable to business carried 

on in the District or which is from District sources. * * *." 
Since this Court has recognized the validity under certain circumstances of 
including as District sales those made by the taxpayer to customers outside 
the District, there remains for consideration only the question whether the 
language of the amended regulations dealing with such sales is reasonable. 

The. National Conference of Commissioners on Uniform State Laws 
approved in 1957 a proposed act entitled "Uniform Division of Income Tax 
Purposes Act" which contains in Section 15 and Section 16, the following 


language: 
31 


“SECTION 15. The sales factor is a fraction, the 
numerator of which is the total sales of the taxpayer in 
this state during the tax period, and the denominator of 
which is the total sales of the taxpayer everywhere 
during the tax period. 


“SECTION 16. Sales of tangible personal property 
are in this state: if: 


™(a)} the property is delivered or shipped to a 
, other than the United States Government, 
within this state regardless of the f.o.b. point or other 
conditions of the sale; or 
"(b) the property is shipped from an office, store, 
warehouse, factory, or other place of storage in this 

state and {i) the purchaser is the United States Govern- 

ment or (2) the taxpayer is not taxable in the state of 

the purchaser." 

Atthough the language of Sections 15 and 16 of the proposed "Uniform 
Division of Income for Tax Purposes Act" and the language of the Commis- 
sioners' regulatory amendments of July 14, 1961, is not the same, the 
Commissioners" reguiations contain virtually identical requirements for 
apportioning income from sales where business is conducted both within and 
without this jurisdiction. 3/ 

itis well settled that it is not required of a state that its apportion- 
ment formula be so drafted as to._produce an impossible status, that of 


achieving perfect apportionment of income for tax purposes. It is sufficient 


if the apportionment law achieves 2 reasonable result. International 


Harvester Company v. Evatt, 329 U. S. 416, 91 L. Ed. 390, 67S. Ct. 444. 


Sacra RU ane ee ; 
3/ The “Uniform” Act contains factors in addition to sales not 
pertinent here. 
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Cf. Butler Bros. .v. McColgan, 315 U. S. 501, 86 L. Ed. 991, 62 S. Ct. 701. 
Certainly, it is reasonable for the District to include, as District 

sales, sales to customers outside the District under circumstances such 

as are stated in the Commissioners' regulations. The great bulk of 

Broadcast's sales of its magazines fall within this category and the circum- 

stances and facts attendant upon Broadcast's business activities demonstrate 

the advisability, if not the necessity, that the regulations, which comport 

with the Franchise Tax Act, take cognizance of this area of sales which, 

in the case of Braddeatt, are so directly related to District activities as to 

make them clearly includible in the District's portion of the formula. 


0 
The test of "circulation" for the apportionment 
S income, as y the 


Tax Court, is inappropriate and erroneous. 
As stated in Part I of this brief, it is the position of the District 

that the Commissioners' Regulations as amended July 14, 1961, are 

applicable in this case and are determinative of the portion of the apportion- 

able income of Broadcast subject to District franchise tax. In the event, 

however, that the Court should conclude otherwise, it is the position of 

the District that the Tax Court was in error in its opinion of October 12, 


1960, when it held- 


"fhe Court is of the opinion that the petitioner 
was engaged in business within and without the 
f District of Columbia during the taxable years; that 
| its net income for taxation purposes must be apportioned 


g within and without the District according to the locale 
: of the circulation; and such ruling is required by the 
opinion of Judge Burger in District of Columbia v. 
Evening Star Newspaper Co., 106 U.S. App. Q.C. 360, 
273 F. 2095, 87 W.L.R. 1371 * * *." 
The District contends that the factual situations present in Evening 
Star and this case are in no way similar, and that the Tax Court was 
incorrect in its application of the "circulation" test in apportioning the 
income received by Broadcast. 
in the Evening Star case, this Court considered in detail the 
operations of the Evening Star Newspaper Company and described such 
operations as follows: 
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"Circulation revenue is gained through the sale of | 
papers to ‘distributors’ in the following manner: 


“The Taxpayer contracts with distributors, both 
within and without the District. The contracts provide 
for the sale by the Taxpayer, and the buying by the 
distributors, of enough papers to service certain circu- 
lation lists which are the property of the Taxpayer, 
which are 'leased' to the distributors. The distributors 
in turn sell the paper to newsstand dealers, and in some 

eases to newsboys, who in turn gell them to the final 
reader. Included in the contracts are grants of exclusive 
delivery rights for a certain area, as well as pro 
by the distributor to promote Circulation in his area. | 
Delivery to these distributors is carried out in three | 
ways: 


(1) Delivery by the Taxpayer, using its own 
trucks, to distributors outside the District, chiefly in 
Virginia and Maryland. All papers delivered in this | 
manner are considered ‘outdistrict' sales, and the 
revenues are attributed to ‘outdistrict' sources. The 
Taxpayer explains this accounting system on the theory 
that when the distributors take delivery outside the — 
District, the ultimate consumer will reside outside 
the District as well and there is no evidence to the 
contrary. Approximately 20 0/o of its papers were 
sold in this manner. 


(2) Delivery to distributors at the Taxpayer's load- 
ing platforms inside the District is carried on the books 
of the Taxpayer as producing revenue from District | 
sales without respect to ultimate delivery. 


"(3) A much smaller number of papers is sent to 
far distant points by mail and common carrier, with the 
Taxpayer paying the freight. 


“The Taxpayer maintains 12 ‘supervisors, ' who 
direct the activities of these distributors. Their work 
consisted of checking the operations, setting up delivery 
schedules, advising, instructing the distributors as — 
to the contents of their contracts, selecting the 
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distributors with whom the Taxpayer should do business, and 
promoting circulation throughout the entire metropolitan 
area. Five of these supervisors worked exclusively in 
Virginia and Maryland. The other seven did occasional 

work in these states as well as in the District.” 


It is significant, moreover, that this Court's opinion in Evening 


Star did not direct itself to those saies effected by Evening Star through 


mail order deliveries.| The present case is concerned solely with such 
deliveries. The factual situation present in Evening Star was such that the 
Court was constrained to conclude that the Evening Star was extensively 

C—O 
engaged in business in Maryland and Virginia, as well as in the District, 
and that this fact required Evening Star's income to be apportioned among 
these jurisdictions. 

The operations of Broadcast to which the Tax Court applied the 
“circulation” test differ radically from those present in Evening Star. 
Broadcast publishes 2 weekly magazine which is processed, edited, 
and handled entirely in the District of Columbia. The majority of 
Broadcast’s employees operate in the District and all eight employees 
concerned with the circulation of Broadcast perform in the District all 
duties relating to circulation. All billing to subscribers for the magazine 
takes place in the District, and all payments for the magazine are made 
directly to the District office. -Subscriptions to the magazine are 
solicited jprimatity by direct mail from the District office, as are also 
renewals sent to the subscribers a month or two in advance of expiration. 


All subscriptions are received and accepted at the District office of 
Broadcast. | 

It must be emphasized that Broadcast's three branch offices 
located in New York, Ilinois, and California have employees who are 
concerned solely withthe gathering of advertising and the reporting of 
news for use in the magazine, and that no duties are performed outside 
the District relating to the preparation, editing, printing, or circulation 
of the magazine. 

From the foregoing, therefore, the test for determining District 
taxable income applied by the Tax Court, based upon the Tax Court's 
interpretation of the Evening Star case, is not appropriate. At most, under 
the District of Columbia mecca and Franchise Tax Act of 1947, Broadcast 
can be said to be engaged in a trade or business outside the District only 
in the states of New York, Illinois, and California where Broadcast main- 


tains offices and employees for the limited purposes adduced in the trial 
4 if 


of thig case. ~ On the basis of this Court's Evening Star decision, the 


4/ The District does not concede that Broadcast is engaged in trade or 
Business within and without the District. The Tax Court did not so find 
as a fact and although its opinion at one point states that Broadcast was 
engaged in business within and without the District, the opinion states 
also that Broadcast "carried on all of the business of [Broadcast] in 

its executive office in the District. ( See J.A. 37, 38. 


District is unquestionably entitled to include in the portion of Broadcast's 
operating net income apportioned to the District so much of Broadcast's 
net operating income as is derived from the sale of its magazines to sub- 
scribers in those states where Broadcast is not engaged at all in a trade 
or business, that is, all states outside the District except New York, 
Hilinois, and California. 

Apportionment of Broadcast's net income is necessarily to be based 
upon such a hypothesis as will relate the income to those areas where, as 
2 consequence of trade.or business, it can be said to have been produced. 
Section 2 of Title X of the Income and Franchise Tax Act of 1947 states: 

"* * * if the trade or business of any corporation 

or unincorporated business is carried on or engaged 

in both within and without the District, the net income 

derived therefrom shali, for the purposes of this article, 

be deemed to be income from sources within and without 

the District. * * *,." 

it is apparent from a reading of the pertinent provisions of the Act 
that apportionment of income is related solely to that derived from “trade 
or business, * and not, ‘as in the case of a magazine sold on subscription, 
simply upon the basis of the location of the subscriber. Thus, even if 
in this case the “tirculation” test is to be followed, the result should, 


at least, attribute to the District Broadcast's income from its total 


circulation except so much thereof as may be said to derive from its 
“trade or business" in the states of New York, Illinois, and California 
where it is engaged in limited operations, assuming these operations 
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constitute "trade or business. The application of this method of 


apportionment will recognize the "trade or business” test required 


under the Income and Franchise Tax Act of 1947 and will accord also 


with the "circulation" test devised by this Court in Evening Star. 


RESPONSE OF DISTRICT OF COLUMBIA TO BRIEF 
FOR PETITIONER BROADCASTING PUBLICATIONS, 


INC. , IN NUMBER 16, 532 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,532 


| 
BROADCASTING PUBLICATIONS, INC., 
PETITIONER, 
Vv. ! 


DISTRICT OF COLUMBIA, | 
RESPONDENT. 


No. 16, 535 


DISTRICT OF COLUMBIA,» 


PETITIONER, 
S : 


BROADCASTING PUBLICATIONS, INC.., 
| 
RESPONDENT. 


This section of the District's brief, as stated in the Preliminary 
Statement, contains the argument of the District as respondent in No. 16, 582, 


pity 
Under the facts of this case the Tax Court did not 
err in consi on for purposes 
amoun' ‘und to 


Broadcasting Publications, Inc. 

Broadcast argues that the Tax Court erred in considering whether 
depreciation taken by Broadcast on its buildings was correct. The con- 
tentions of Broadcast are predicated upon provisions of the Rules of 
Procedure before the District of Columbia Tax Court and are predicated 
farther upon the argument that the evidence did not support the court's 
conclusion. The basic statute which created the Tax Court authorizes it 
in cases appealed to it to “affirm, cancel, reduce, or increase, " the 
assessment in controversy (Section 47-2403, D.C. Code, 1951, Supp. Vi). 
In accordance with this provision, the Tax Court is required to make such 
ascertainments of tax liability as the facts and the law warrant. In this 
case, as Broadcast states, the District did not file an answer to Broad- 
cast's petition under Rule 9(a) and (b) of the Tax Court's rules which 


provides: 


(a) Every material allegation of fact set forth in 
the petition shall be deemed to be denied by the District 
of Columbia; and no answer shall be required, except 
when the District shall rely upon new and affirmative 
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| 
matter of defense, or when the District seeks an increase 
of the assessment, in either of which events an answer 
shall be filed clearly and concisely stating such new and 
affirmative matter on the grounds upon which the District 
relies for such increase of assessment. One original 
and conformed copy of the answer shall be filed with the 
Clerk. The Clerk will serve a copy of the answer upon 
the petitioner or his attorney. | 


%(b) The answer and any motion to dismiss based 
on the contention that the petition fails to state facts upon 
which relief can be granted, shall be filed within 20 days 
after the date of service of a copy of the petition on 
assessing authority and Corporation Counsel, or suc 
motion may be made at the hearing." 


Broadcast argues that the Tax Court could not consider deprecia- 
tion and setoff for the reason that no answer was filed by the District in 
this case. The question pertaining to these matters did not arise until 
the trial of this case before the Tax Court and, thus, these matters were 
not the subject of an answer under Rule 9 which is directed to the filing 
of an answer toa petition before trial. 

Rule 11 of the Tax Court's Rules of Procedure relates to the amend- 
ing of petitions and answers and the filing of supplemental pleadings. 

Rule 11(f) provides: 


“(f) When issues not raised by the pleadings 
are tried by express or implied consent of the parties, 
they will be treated in all respects as if they had been 
raised in the pleadings. Such amendment of the plead- 
ings as may be necessary to cause them to conform to 
the evidence and to raise these issues may be made upon 
motion of any party at any time, even after decision; 
but failure so to amend does not affect the result of the 
decision of these issues. If evidence is objected to at 
the trial on the ground that it is not within the issues 
made by the pleadings, the Court may allow the ple 
ings to be amended. " 
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Although no answer was filed by the District, implicit in the 
petition filed by Broadcast was an issue as to the amount of franchise 
taxes for which Broadcast is responsible (J. A. 1-3). In the course of the 


proceedings before the Tax Court and while testimony was being given 


on behalf of Broadcast, there was partially developed by the District 


evidence relating to the amount of depreciation taken by Broadcast in 
accounting for its net income (J.A. 18-19). The Tax Court itself 
recognized the pertinence of the matter of depreciation in respect of 
Broadcast's claim that it was entitied to refunds of the entire amounts of 
franchise taxes paid by it to the District for the fiscal years 1956, 1957, 
and 1958 (J. A. 23-26). Subsequently, Broadcast and the District entered 
into stipulations of fact relating to Broadcast's rental properties, 
depreciation schedules, and certain items of expense (J.A. 66-72). 
Based upon these stipulations, the Tax Court concluded that although 
Broadcast was entitied to certain refunds of the taxes paid by it, these 
refunds must be adjusted so as to reflect what the Tax Court found to be 
erroneous deductions of expense in connection with depreciation on 
Broadcast’s properties and must be adjusted further so as to eliminate 
the offsetting of certain nonoperating losses against operating income 
(J. A. 74-75}. 

As Rule 11(f) states, even where pleadings are involved, a failure 
to amend the pleadings so as to conform them with the evidence "does not 
affect the result of the decision” of the issues 
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5/ 
presented. In this area, the Tax Court's rule is consonant with Rule 15(b) 


of the Federal Rules of Civil Procedure. As was stated by the Tenth Cir- 


cuit in Decker v. Korth, 219 F. 2d 732, 739, a Federal tax case: 


* * *Failure to formally amend the pleadings 
will not jeopardize a verdict or judgment based upon | 
competent evidence. If an amendment to the pleadings 
to conform to the proof should have been made, the | 
Courts of Appeals will presume that it is so made to 


support the judgment.” 
See also: Kuhn v. Civil Aeronautics Board, 87 U.S. App. D.C. 130, 


1 


183 F. 2d 839. 


| 
| 
| 
| 
1 
| 
| 
| 
| 
| 
| 


5/ The District could not, of course, amend an answer since 
Tt had not filed one under Rule 9. | 


Iv 


There was ample evidence to support the Tax 
Court's disallowance of qenreciation ‘and 
owance was in acot ce w. 


Broadcast argues that the Tax Court erred both as a matter of fact 


and as a matter of law in reducing the dgpreciation taken by Broadcast in 


connection with its buildings. Broadcast contends that the District and the 
Tax Court must, in effect, follow Federal approaches to the allowance of 
depreciation including the allowance of depreciation based upon the method 
used by Broadcast, namely, the declining balance method. 

The allowance of depreciation is a matter of statutory provision 
both under District and Federal law. Section 3(a)(7), Title Il of the 
Income and Franchise Tax Act of 1947 (Section 47-1557b(a)(7), D.C. Code, 
1951) authorizes a deduction of depreciation in the following language: 


(7) DEPRECIATION. --A reasonable allowance for 
wear, and tear of property used in the trade or 
business, including a reasonable allowance for obsolescense; 
and including in the case of natural resources allowances 
for depletion as permitted by reasonable rules and regula- 
tions which the Commissioners are hereby authorized to promu- 
lgate. The basis upon which such allowances are to be computed 


igs the basis provided for in title XI, section 6, of this article.” 

Section 167 of the Internal Revenue Code of 1954 authorizes a 
similar deduction, but differs materially from the District's provisions 
in that the use of the declining balance method f@r computing depreciation 
for Federal tax purposes is specifically authorized. 


Section 167 of the Internal Revenue Code reads in pertinent part 
as follows: 


"(a) GENERAL RULE. --There shall be allowed) as 

a depreciation deduction a reasonable allowance for the 
exhaustion, wear and tear (including a reasonable 
allowance for obsolescence) - 

(1) of property used in the trade or business, or 

(2) of property held for the production of income. 

(b) For taxable years ending after December 31, 1953, 

the term 'reasonable allowance’ as used in subsection (a) 
ghall include (but shall not be limited to) an allowance - 
computed in accordance with regulations prescribed by 
the Secretary or his delegate, under any of the following 
methods: 

(1) the straight line method, | 

(2) the declining balance method, using a rate 
not exceeding twice the rate which would have been used 
had the annual allowance been computed under the method 
described in paragraph (1), | 

(3) the sum of the years-digits method, and 

(4) any other consistent method productive of an 
annual allowance which, when added to all allowances for 
the period commencing with the taxpayer's use of the : 
property and including the taxable year, does not, during 
the first two-thirds of the useful life of the property, 
exceed the total of such allowances which would have 
been used had such allowances been computed under’ the 
method described in paragraph (2). 
Nothing in this subsection shall be construed to limit or 
reduce an allowance otherwise allowable under subsection 
(a) .” 


From an analysis of the statutory depreciation deduction provisions 
applicable in Federal and District taxation, it is apparent that the claim 
of Broadcast that the District must allow a declining balance method for 
depreciation because it is permissible under Federal law ig not sustainable; 


Federal law specifically provides for it; District law does not. 
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Ao 


Broadcast argues that its method of taking depreciation is 
reasonable and that determined by the Tax Court is unreasonable. The 
facts show that Broadcast's building at 1735 DeSales S&t., N. W., was 
acquired by Broadcast in 1952 for $214, 200.69. The depreciation taken 
on this building to September 30, 1955, based upon original cost, was 
$43,551.18, leaving a net value as of October 1, 1955, of $170, 649.51. 
In 1952 and 1953 the building was remodeled at a cost of $377, 402. 42 
and that amount had been depreciated to September 30, 1955, by 
$61, 804. 88 leaving a net book value on October 1, 1955, of $315, 597.54. 
In a period of approximately three years, therefore, asset costs of 
$591, 603. 11 had been depreciated by $105, 356. 06 for an average rate 
of approximately 18 o/o per year. For the three years 1955, 1956, 
and 1957, Broadcast claimed on these costs additional depreciation of 


$104, 240.65 for a total depreciation in six years of $209,598.71. At the 


end of six years the net book value of the building was $382,006.40. The 
foregoing statement does not take into account architect's fees and 
elevators in the same building costing $29, 625. 88 which were depreciated 
on the same declining balance method, nor does it include certain lease- 
hold improvements which had been depreciated on a straight-line basis 

at a rate of 20 o/o per annum (J.A. 69). On the basis of the depreciation 
method used by Broadcast, the Tax Court was clearly right in determining 
that the depreciation claimed was unreasonable under the District's 
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statutory provision. Moreover, the use by the Tax Court of Bulletin "F" 


published by the Internal Revenue Service for determining the useful life 

Of properties was consistent with Broadcast's own contention that the 

District should, where applicable, follow Federal approaches. 

(See, J.A. 61.) 
The question of reasonableness is, necessarily, a matter of judg- 

ment. The Tax Court's findings of fact and conclusions concerning the 

reasonableness of depreciation in this case are adequately Ee 


Vv 


Under the Eve Star decision the Tax Court was 
correct a Soarating "income" from operating 
activities from “income” from nonoperating 
activities. 


Broadcast argues that it was entitled to offset against its income 
from the operations of its publishing business losses which it sustained 
in the renting of certain of its real estate so as to reduce the income upon 
which it was subject to District franchise tax. The Tax Court, relying 
upon Evening Star, supra, concluded that the activities relating to the 
publishing business conducted by Broadcast were separate from those 
relating to the rental of property, and that losses sustained from the rental 
activities were not an offset against income from the publishing activities. 
Section 10. 2(c)(3) of the Commissioners' regulations provide in pertinent 
part: 

(3) Income for any taxable year derived from 

interest, dividends, rents, royalties, income from 

the sale of real property, income from the sale of 

intangible personal property, income fromthe sale 

of assets other than the capital and income from a 

business or source other than those hereinbefore 

referred to, which is fairly attributable to the trade 

or business carried on or engaged in within the 


District, or which is derived from sources within 
the District, shall be allocated to the District. * * *." 


The allocation to the District of specific items of income, as is 
contemplated by the Commissioners’ regulations, has the approval of this 
Court in Evening Star. On a separation of income approach, such as was 
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used in Evening Star and by the Tax Court in this case, it follows, in 
effect, that the taxpayer is to be treated as though it has separate incomes” 
for tax purposes. Of course, if there is no income, there can be no tax. 
Broadcast's desire to set off its loss from one “business” against the 
income from another "business" is understandable, but is inconsistent 
with the separation approach enunciated in Evening Star and followed by 
the Tax Court. If an offset is to be allowed, then necessarily 
‘allocation” and "apportionment" have the same meaning, 2 position 
inconsistent with Evening Star. For example, assume a publishing 
business operated in the District as well as outside the District. Assume 
further the renting of property by the taxpayer both within and without the 
District. Assume that the rental operations outside the District produced 
considerable income, whereas the rental operations within the District 
resulted in a loss. Assume also that the publishing activities were 
profitable and produced net income. The “income” trom: ihe publishing 
activities will be apportioned; the "income" from the rentals will be 
allocated. However, according to Broadcast, the losses from the rental 
activity in the District must be offset against the apportionable income 

go that, although the taxpayer engages in the activity of renting both 
within and without the District, only the District is chargeable with the 
losses from that activity. If a setoff against operating income of caen 
from rentals is to be permitted, it follows that the District ought to be 
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entitled to treat the rental-activities as a single “business™ the income from 
which is apportionable so as to obtain a reflection of the income derived 


by the taxpayer from rentals outside the District. But the theory of 


allocation is different from that of apportionment, and the Commissioners' 
regulations so recognize. It was on this premise that Evening Star was 
decided, and the Tax Court under that decision was correct in refusing to 
allow the setoff sought by Broadcast. 


CONCLUSION 

The Tax Court in its decision in this case erred in two major 
respects. First, it erred in its application of the “circulation” test as 
enunciated by this Court in the Evening Star case. Secondly, it erred 
in its refusal to defer its decision until the Commissioners had, in accord- 
ance with this Court's opinion in Gallant, promulgated the regulations neces- 
sary to prescribe a “formula” for the proper apportionment of income for 
District tax purposes. These errors have resulted in the imposition against 
Broadcast of a District franchise tax completely at variance with the law 
and the facts. The Tax Court, however, did not err in its refusal to allow 
Broadcast's claim for setoff, and in its modification of Broadcast's 
deduction of depreciation . 

The decision of the Tax Court ought to be reversed. 


CHESTER H. GRAY 
Corporation Counsel, D. C. 
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DISTRICT OF COLUMBIA TAX COURT 


BROADCASTING PUBLICATIONS, INC.,') 


Petitioner, 
Vv. 


DISTRICT OF COLUMBIA, 


Respondent. 


) 


) 
) 
) 


PETITION 


Docket No. 1697 


Filed 
May 18, 1960 


‘The above-named petitioner appeals from a denial of claims for re- 


fund of taxes, and avers as follows: 


1. The petitioner is a corporation organized and existing under the 
laws of the State of Delaware, withthe principal officedtocated se7ETISwe- 


= Street, NW. ‘Washington: 6, D. Cc. 


2. The taxes in controvergy-are corporation franchise sprerens 


assessed purusant to Section 47-157la, D. C. Code (1951 ed. ) for the fiscal 


year ended September 30, 1956, in the amount of $8, 142. 63; for the fiscal 


year ended September 80, 1957, in the amount of $8, 153.70; for the fiscal 


year ended September 30, 1958, in the amount of $8, 098.98. 


8. The taxes in controversy were paid on or about January 15, 


1957, July 15, 1957, January 15,1958, July 15, 1958, January 15, 1959, 
July 15, 1959. Copies of claims of refund for each of the above periods 


are attached hereto as Exhibit 'A.' 


All of the claims referred 


to were 


denied by the respondent under date of February 24, 1960; a copy of such 


denial is hereto attached as Exhibit ‘B'. 

4. Respondent has stated no grounds for denial of petitioner's 
claims. Petitioner, therefore, cannot assign specific errors. Petitioner, 
however, contends that insofar as respondent's denial of petitioner's claims 
is based on respondent's position that petitioner's entire net income is 
allocable to the District of Columbia, respondent's denial is in error. 

5. The facts upon which the petitioner relies as the basis of this 
case are as follows: 

a. ag ccatticear duriog euch of the faxxble periods involved 
carried on a business within and without the District of Columbia within the 
meaning of Section 47-1580a, D. C. Code (1951 Ed.). 

b. That petitioner's taxable income is derived from sale of 
magazines and advertising from sources within and without the District of 
Columbia and from rental income in connection with real property located 
sm the District of Columbia. ‘That petitioner's net income from sources 
other than rentals is to be allocated in accordance with Regulations, 
Section 10. 2(c)(3), based upon the location of the purchasers of petitioner's 
publications; that petitioner's net income from rentals is to be allocated 


in ereedaacs with Regulations Section 10. 2-(c)(4). 


c. That petitioner has allocated its net income in accordance 
with the method stated in the foregoing paragraph and that its claims for 


refund are the result of such allocation. 


d. That petitioner's method of allocation is the method ex- 
pressly found to be correct by the United States Court of Appeals for the 
District of Columbia Circuit in District of Columbia v. Evening Star 
Newspaper Co. (Decided December 10, 1959, No. 14940) and that 


petitioner's case is fully within the scope of that decision. | 


WHEREFORE, the petitioner prays: 

1. That the Court may hear this case; | 

2. That it will be the determination of the Court that the 
petitioner's corporation franchise taxes have been overpaid in the amounts 
stated in the claims for refund referred to herein. | 

3. That the Court order the respondent to refund tothe 
petitioner the sum of Twenty-Four Thousand Three Hundred Fifty-Five 
and 31/100 Dollars 6 24, 355, 31) plus interest, as provided by law. 


| 


Broadcasting Publications, Inc., Petitioner 


By: /s/ Sol J. Sieve | 
Presi 
1735 DeSales Street, N.W. 
Washington 6, D.C. 


/s/ Bymen Tash 


/s/ Werner Strupp 
Attorneys for Petitioner 
1735 DeSales Street, N. W. 
Washington 6, D. C. 
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TRANSCRIPT OF PROCEEDINGS 
DISTRICT OF COLUMBIA TAX COURT 


Broadcasting Publications, Inc. , 
Petitioner, 
DOCKET NO. 1697 


eet Seed See See See ed See See ee 


Washington, D. C. 
19 July 1960 


Pursuant to notice, the above-entitled matter came on for hearing 


at 10:00 o'clock a. m. 
= * * 
CROSS EXAMINATION 
: : ; BY MR. EHRIG 
cis) Q Mr. Miller, did you testify as to the breadown of the District 
income which was on the claims for refund? 
A. Yes, Laid. 
Q. Bow did you testity th that breakdown was made? 
THE COURT: According to subscribers. 
A. Ht was done_én the basis of the number of subscribers within 


the District a8 paint th tol mumber ot ubecribers.. 


16 


Q. It was purely on that basis and none other, just physical 
location of subscribers here and physical location of subscribers outside 


the District? 


That's right. 
And you took a percentage from that? 
That's right. 
And applied it to your net income? 
Right. | 
On your rental income and expense, I assume your rental 
income is solely from the tenants of your building at 1735 DeSales Street? 
A. The tenants of that building and also the tenants of the building 
down the street, 1721 DeSales, which is owned by Broadcasting. = 
Q. 1721, what is that? 


A. An office building. It is an office building which houses a 
trade association. They have the whole building. 


46  @ Which building is it you are losing the money on, or is it 


both of them? 
A. It is a combination. 
Q. Acombination. You are losing money on each of 
A. Well, I keep them together. | 
Q. Don't you know if you are losing -- 


17 


Not without referring to the records. I wouldn't offhand. 
Your Broadcasting Publications is located at 1735 DeSales 


That's correct. 
Now, is that building losing money? 
Yes, it is. 


Would you tell me, sir, is depreciation your biggest item 


of expense ? 
_A. I would not know without referring to the records. I would 
/ say that itis. Yes, sir, it is. 
. @ You do not include in your income and franchise tax returns 
the specific list of expenses for these properties, do you? 
A. No, sir, I do not. 
Q. Will you tell us what your rate of depreciation is on both of 
these buildings that you have testified to here? _ 
A, Iam not certain. I believe they are ona 3 percent, if Iam 
not mistaken -- 33-1/3 years. 
41 Q. Well, let me ask you this. 
A. I would have to refer to my journal. 
THE COURT: Mr. Ehrig, you haven't claimed any increase in 


taxes. 


MR.: EHRIG: I haven't asked for an increase, no, but it is going to 
make a difference if there is a split here, apportionnvent by-thb: Court; which 
leads to a reduction of the taxes. I think we have a right to-- 

THE COURT: I they knew you were going to attack the depreciation 
they would be prepared. 

MR. EHRIG: Actually lam not attacking it so much asl am trying 
to find out here if there is a basis for an attack. I there is I think-- 

THE COURT: You are ona fishing expedition then. 

MR. EHRIG: Well, no, your Honor. I think it is: not fishing when 


you find a building that over a period of three or four years now has con- 
sistently lost money. You stop to inquire why. | 
_./, THE COURT: They occupy the building themselves. They don't 
get rent for that. It is nothing but an expense, another way of putting 
expense. They would have to pay rent if they didn't have that privilege. - 
lam surprised they make any money out of the building. 
MR. EHRIG: Well, they don't. 
48 THE COURT: Of course, they occupy part of it themselves. 
MR. EHRIG: Irealize, your Honor, that may well be the reason, 
I was trying to develop if the depreciation was a reason. | 
THE COURT: He said he thought it was 3 per cent. 
MR. EHRIG: All right, sir. 
THE COURT: And maybe 4 percent, according to the way the build- 
ing is built, or maybe 5 percent, I don't know. 
19 


Washington, D.C. 
9 November 1960 


"Pursuant to adjournment, the above-entitied matter came onitor 


hearing at 10:00 o'clock a.m. 
‘. : lr * 


oo ees 
20 THE COURT: Well, I don't think I said -- and'‘if I did, I didn't: °’ 
intend to say it'-- that you can offset a loss in one class of: income against 

Now, the Court of Appeals said you can.add, but I don't think that was 
aw aigebraic atidition, that is minus-- and if-you put minuses and pluses 
together in algebra and-come toa result, but I don't think the Court‘of Appeals 
says that. It says when you get tax sums, you get the combination of income 
from, what.they call non-operating activities, and income from operating 
activities;:and you can put them together and tax five percent, but I don’t 
think:they’ went so-far'as‘to say if you had a‘loss in‘one you could deduct it 
21 ‘I think they both have to stand together. 

MR. EHR: Ithink that is pretty clear. 

« THE‘ COURT: , But I don't believe that’s what the Court says. 

MR. STRUPP: Does your Honor mean in the event a loss is 
incurred from non-operating sources, this would be subject to separate 
taxation, if any. 


THE COURT: Yes. 


| 
| 
| 
| 


MR. STRUPP: If net income is obtained from operating. sources, 
this would be subject to taxation in and of itself. | 

THE COURT: Yes, that's what I understand. Of course, I didn't 
see how it could be done anyhow, but the Court of Appeals says it can:be 
done, and I know I must be wrong, but I don't believe they went 0 far 
as to say you could combine to the extent you could subtract any loss you 
had from the other one, so as to get a net gain from the two operations. 

MR. STRUPP: Yet the statute imposes a tax on the corporation, 
rather than --- | 
22 THE COURT: Yes, but that's what the difficulty is; tat the tax 
situation says it shall be five percent of net income but the Court of Appeals 
says there are two incomes. You have to put five percent on one income 
and five percent on the other. 

The Court of Appeals says you can have two net incomes from 
District operations, and so we have to go along on that basis, but I 


don't think you can--what you are doing-here is trying to get one net 
income by subtracting a.loss, a loss you incurred in your rental business 
from the gain you made in the franchise. I mean in your publication 
business. | 


MR. STRUPP: But it was our understanding, your Bovor --- 


21: 


THE COURT: That would make one net income. 

MR. STRUPP: It was our understanding the net incomes from 
the Court of Appeals would have to be computed separately. No question 
about that, but in the final analysis the two net incomes are in the same 
tax sphere. 

THE COURT: But when you subtract the loss from the gain, what 
do. you call that? - 

_MR. STRUPP: I think-it's a total taxable loss or profit as the 
case may. be. . = 

THE COURT: What do you call that thing you put the taxon, what 
do you call.it? 

MR. STRUPP: Combined net incomes. 

23. . THE-COURT: No, the Court of Appeals says you can't have that; 
you have to have two.’ Or maybe three, I don't know. You can have any 
number of net incomes. 

MR. EBRIG: The Court doesn't anticipate loss in any one of 


these. It was calculated upon the sum of the two incomes; it didn't 


consider what would happen if there was 2 loss in one category. 


* = s * 


44 THE COURT: If they want to raise the rent, I think it’s up to 


them. 


MR. EHRIG: I suppose I'd have to assume from here 
THE COURT: You can assume. | 
MR. EHRIG: --they aren't concerned at all. 

THE COURT: You can argue that from the figures if you want to. 
Iam more concerned with this depreciation. | 

What is the difference between amortization and depreciation? 

THE WITNESS: Depreciation is -- If I can ceebe: my theory, 
amortization is something over a shorter life term. For instance, you 
would amortize remodeling costs perhaps that were made for a specific 
purpose. That would be amortized over the life of that purpose, whereas 


the depreciation would be based upon the useful life of a commodity. 


= * = * 


55 THE COURT: I don't knowhow pertinent this is, but it seems to 


me that the company, the Broadcasting company tas gone to a lot of 
trouble and expense in getting somebody in to create a loss for them over 

a certain number of years. It seems to me the most remarkable thing about 
this is that they are doing everything they can to lose money, which is so 
opposed to the ordinary practice of people. They generally try to make 
money. These people are losing money every year, apparently. 

56 MR. STRUPP: I think your Honor will realize the amortization 


and depreciation are book figures that are not actual funds expended by 
the taxpayer in this case. 

THE COURT: The question arises here whether or not, insofar 
as the District of Columbia is concerned, you can use this procedure of 
eececinion and amortization -- and certainly there is some question of 
amortization. — 

MR. STRUPP: There has been no question from the District 
with respect to this. 


THE COURT: But we are trying now to determine it. 


_ MR. STRUPP: There has been no objection to the method, as 


such, that Iam aware of. 

THE COURT: But I ean -- Iam supposed to determine here 
whether or not you had profit, whether you really made any profit. Now 
I don't see any provision in the District law for allowing you to amortize 
an improvement made to the building over five years. I don't find any 
such. And I don’t find any provision in the District for as large a depre- 
ciation that this -- on the assumption this building will be used up: in 20 
years. At the end of 12 years you will have recovered the entire cost 
of this building. 


60 And lastly Iam somewhat concerned about the depreciation and 
amortization. That $53,000 seems a lot to allow a building that cost 
$600, 000. 


* * s * 


64 THE COURT: Well, Iam about as muddled in my mind about 


circulation as Iam about this, to tell you the truth. I don't know what 
the Court of Appeals meant on circulation. 
| 
* * m 


\ 
| 
| 
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Washington, D. C. 
23 November 1960 
Pursuant to adjournment, the above-entitled matter came on for 
hearing at 10:00 o'clock a. m. 
* * * = 
86 Now, Iam coming to the most important part. I don't understand -- 
In the first place, what I have to determine in the case we had the other day, 


was the reasonable depreciation in this building; and you have $53, 000. 

I don't know how much the property cost; I don't know what part was 
allocable to the building for the purpose of determining depreciation; I 
don't know how much or what kind of building it is; I don't know whether it 
is steel : or wood or paper or what it is; I don't know when - was built, 


| 
| 
25 | 
| 
| 


what its usefal life is, or anything else. 

* * * ai 
87 For instance, in the early case, the Watless [Watrous] case, the 
Court of Appeals held the Board of Tax Appeals isn't a court, and it was 
a constituent part of the assessing authority of the District. And they 


repeated that language in a subsequent case before 1952; and in 1952 Congress 


passed 2 law which said this was a Court and that the member was a 


judge, and to use Judge Prettyman's language, it shall not be a part of the 
assessing authority -- which indicated they wished to take away any 
administrative function the Board had. 

ss Unfortunately, the language continued and said, ‘but shall be 

an independent agency separate and apart from the assessing authority". 
Now that act -- the first, original act -- was started and drawn ina 
committee of which I was Chairman, and I was somewhat responsible, and 
I didn't catch that. And it finally went through with that language in it, and 
“Twent up as President of the Bar Association and tried to get the law 
through, but lam responsible for that, I think. 

: Anyhow, some days I wonder whether this is a Court or administra- 

tive agency or part of the assessing authority. And ina case involving 
_the Post, the District raised the question. of the authority of the Court to 


decide a case on depositions or allow a deposition to be taken on the theory 


it was not a Court, and this Court ignored that, and allowed -- decided 

the case almost entirely on depoSitions and it went to the Court of Appeals, 
and in the brief of the District they raised that question that it wasn'ta 
Court, and the depositions were not valid, and the other side said it was 

a Court and that the depositions were proper. And the Court of Appeals 
affirmed this Court in that case but didn't go into that question; just 
affirmed it. They were right in what they did. So far as I was concerned, 
I thought that that implied that it was a Court. 
89 Now in a later case -- the Brady case -- which went from the 
Municipal Court -- 


MR, EHRIG: The District Court. 


THE COURT: In the course of the decision the District of Columbia 


court is quoted in the statute as an independent agency. | 

I don't know what Iam now, or, at least, I don't know what this 
court is at this time. It may be my duty to determine this matter, 
whether the District wants me to do itor not. If Iam a partof the 
assessing authority, if Iam still what Prettyman said I was, or this 
court is, it's my duty to do it, isn't it? -- even if it wasn't a court? 


= & * x 


90 THE COURT: | Well, here is the difficulty; I think I commented 
in my memorandum of permitting you to reopen -- or to authorize the 
reopening of this case. The matter here involved, as decided by the Court 
of Appeals, is quite new to lawyers, and Iam not so sure that the Law 
Department of the District understood what the situation was any more 
then you did. And you all lumped it together and maybe they just didn't 
feel like it was important to ferret the things out. 

_MR. STRUPP: Certainly at the time of the return we did 
understand it, your Honor. 

THE COURT: Well, so this is a new matter, 2nd it is hard to 


understand. As the Court of Appeals says, it is very difficult, and so 


you can’t be -- you can’t hold it against the District that it didn't raise 
the question in the early stages of the case. 


91 Now I don't know whether the Corporation Counsel's office cares 
whether you take depreciation of $53,595. 23 in a building which there is 
some evidence cost $600,000. I don't know. But I know that it may be 
my duty to inquire into it. 

= I don’t care whether the District makes any money or does anything; 
but Iam interested in having the things done correctly. 


* * s * 


92 MR. STRUPP: May I? 
In reply to what Mr. Ehrig says, it's true that the depreciation 

was referred to at the original hearing, and your Honor at that time 

indicated that -- or at least I believe you indicated -- that you weren't 


interested in an inquiry because of the fact the respondent hadn't claimed 
an increase in taxes. I think this is in the record. | 
93 Now, I think that it is true that this precise problem in the 
newspaper case, with a rental property and non-operating income mixed 
in with it, is a novel problem; and neither the petitioner nor the 
respondent could foresee the tax implications prior to the Court of Appeals 
decision. But nevertheless, once the case was filed it was quite clear 
what the petitioner was contending. 
Not only that: even after we requested and received permission 


to reopen the case,.,we made our records again available to the respondent 


for any examination or any determination that they wished to make which 
could have been brought up at the re-hearing if there were a factual 


question on any of the figures. 


= 


| 
| 
1 
| 
| 
| 


_ Washington, D. C. 
30 January 1961 


_ Pursuant to adjournment, the above-entitled matter came on for 


hearing at 10:00 o'clock a. m. 

ee eas ~ s * 
104 But the petitioner does object to the consideration of ¢ questions 
such as estve? of reasonableness, of dep reciation ane other deductions 
which it believes if they were ‘to be considered, were to be considered by 
way of an affirmative statement or an affirmative issue raised by ae 
respondent or raised at some others stage of the hearing. es 

S “And we therefore, we shall formally object to consideration of that 
aerate tes information that we are about to submit. 

* * * * 

0 THE ; COURT: Tam of the opinion that Congress intended by the 
“Act of Jaly 2, 1982, ‘to take away from the court any administrative function 


hos 


ie had if t ever tad any, and make it a court. Unfortunately, the use of 
the woriis"independéat agency” was slipped in there and it has caused a 
great deal of trouble. 

And while there are some cases in the Court of Appeals; especially 
one involved whether this court could determine a case on deposition, 


which would indicate that the Court of Appeals believed this court. Two 


30 


cases subsequently threw a great deal of doubt upon it. One was the 

Brady case which went up from the Municipal Court and in that Judge 
Prettyman indicates that the Tax Court is the administrative remedy. 

And in a case decided the other day, Judge Bastian drew an analogy between 
this court and the Tax Court of the United States by citing the Dodson case 
in which it referred in that case to the United States Tax Court as an 
administrative agency, and said while it was an administrative agency 

it was better equipped to decide cases of taxation than a court. 


x * * x 


114° THE COURT: I don't know what you expect the court to do. When 


I look at something here like this it smacks me right in the face, 


depreciation of $85, 000 in one year on the building. Wtat am I going 
to do? If itis wrong, what is the court going to do? It is a rather 
interesting question. | 


FILED 
OCT 12, 1960 


FINDINGS OF FACT AND OPINION 

The petitioning taxpayer here complains of the denial of claims for . 
retand of franchise taxes which it voluntarily paid, but later claimed to 
have been erroneously paid. _The respondent on the other hand contends 
that the denials were justified. 

ao. Findings of Fact 

z: The petitioner is a Delaware corporation, with its principal 
office at 1735 DeSales Street, Northwest, Washington, D.C. 

2. During the tamable years, the petitioner was engaged in the 
business of publishing a magazine devoted or related to the radio and 
television broadcasting industry, including the sale.of advertising services 
or “space”, the collection and dissemination of news articles relating to 


broadcasting and the sale or circulation of the magazine itself. 

3. All of the officers of the petitioner were located in its principal 
cffice in the District. There were approximately 30 employees in that 
office consisting of 4 employees in the production of advertising, a sales 
manager, 8 employees engaged in the circulation of the magazine, 16 


reporters and 2 secretaries. 

4. The magazine was prepared, edited and printed in the District 
of Columbia. The petitioner caused it to be mailed from the District to 
the subscribers. Therein were kept circulation and advertising records. 


Therefrom all bills for advertizing anf circulation wore squat; dnd thevete 
all payments were made. Subscriptions to the magazine were solicited 
primarily through direct mail from the District office. | 
5(a) Petitioner had a branch office in New York City, New York, 
Chicago, Illinois and Hollywood, California for the purpose of selling 
advertising space in the magazine and for gathering news. | 
(b) The New York office employed 11 persons consisting of a sales 
manager, an institutional manager, 3 salesmen, 1 secretary and § news 
reporters. : 
(2) The Chicago tice employed 3 parsons consiating of sles 
manager, a reporter and a secretary. | 
; (The Hyon eagle 3 person costing os le 
manager, a reporter and a secretary. 
(e) The branch offices had nothing to do with the matter of circulation. 
(t) The officers and supervisory personnel in the principal office in 


the District kept in contact with the branch offices by telephone, teletype 
and mail. 
(sien angulinticke tee tha manic aaeecciclanegeer emai 


agreement a contract was executed by the advertiser and the salesman 
in the branch office, which became binding when so executed without 
the necessity of approval by the principal office in the District. 

(h) The branch offices procured or effected all sales of advertising 


| 
| 
| 
| 
| 


space in the magazine, except the following portions procured or effected 


by the principal.office in the District, that is to say, 2.1 0/o for the calendar 
year 1956, 2.8 o/o for the calendar year 1957, and 3.8 o/o for the calendar 
year 1958. 

6. All sales of advertising space were procured or effected by 
employees of the petitioner, and none by advertising agencies. 

7. All subscribers of the petitioner's magazine resided or were 
located outside the District of Columbia, except those located or residing 
in the District of Columbia, that is to say, except 3.51 0/o in 1956, 

2.93 o/o-in 1957, .and 2.95 o/o in 1958. The magazine was mailed by 
the printer directly to the subscriber. 

..8@) The petitioner reported its:net income to the assessing authority 
of the District for taxation purposes on a fiscal year basis, that is to say, 
for:the twelve months ending September 30, of each year. The taxable 
years here involved are those that ended on September 30, 1956, 1957 
and 1958. 

(b) During the taxable years the petitioner owned two buildings in 
the District, being premises 1735 DeSales Street, N. W., partly occupied 
by the petitioner as its principal office and, perhaps, partly rented to 
tenants;:and another office building located in the same area entirely 
rented to tenants. The combined gross revenue from and the expenses 
of the two buildings were as follows: for the taxable year ended September 


34 


30, 1956, the gross rental revenue was $117, 629, 17 and the expenses 

were $152, 306. 09; for the taxable year ended September 30, 1957, the 
gross rental revenue was $137, 991. 21 and the expenses were $163, 941. 72; 
and for the taxable year ended September 30, 1958, the gross rental revenue 
wasS $139, 168.81 and the expenses were $178, 934,54. No showing was 


made of the rental value of the portion of premises, 1735 DeSales Street, 
that was occupied by the petitioner, In the returns for the taxable years 
filed by the petitioner there was no separate accounting of any profit or 
loss from the operation of the buildings, and it is impossible from the 


record to determine whether there resulted profit or loss therefrom, 
considering that some portion of one building was occupied by the peti- 
tioner. 
(c) The petitioner had two net incomes, one from its publishing 
business and one from the rental of its buildings. The petitioner did not 
separately account for such incomes, ani in its franchise tax returns 


combined all of its activities and reported the two net incomes as one 
net income as follows: for the taxable year ended September 30, 1956, 
the combined two net incomes of the petitioner from all its operations 
was $162, 852, 69; for the taxable year ended September 30, 1957, it 
was $168, 074, 02; and for the taxable year ended September 30, 1958, 
it was $161, 979. 50. | 
9(a) On January 14, 1957, the petitioner mailed its check No, 49656, 


dated January 14, 1957, in the.amount of $4, 071.32 to "Assessor, D.C., 
Room 2033 Municipal Center, -800 Indiana Ave., N.:W., Washingtdn.1, D.C.". 
The check was in payment of one-half of the franchise tax for the taxable 
_year, ended September 30, 1956, computed by the petitioner on its franchise 
tax return which accompanied the check. _ The Court finds that the one-half 
amounting to $4,071. $2 was received by the Assessor on January'15, 1957. 
The remaining one-half amounting to $4,071.31 was paid on July 15, 1957. 

_ (b).On January 15, 1958, and July 15, 1958,. the petitioner paid the 
District of Columbia the total sum of $8,153.70, in payment of the franchise 
tax for the taxable year ended September 30, 1957, computed by the peti- 
tioner on its franchise tax return which accompanied the-first payment... - 

(c) On January 15, 1959 and July 15, 1959, the petitioner paid the 
District ef Columbia the total sum of $8,098.98, in payment of the franchise 
tax for the taxable year ended September 30, 1958, computed by the petitioner 
on its franchise tax return-which accompanied the first payment. 

10fa) On January 15, 1960, the petitioner filed with the Finance Officer 
of the District of Columbia claims for refund of the franchise taxes. set 
forth in the preceding finding of fact. On. February 24, 1960, the claims 
for refund were denied. .-- - 


11, This case was filed on May 18, 1960. 


Opinion 
This case involves the denial by the assessing authority of the Dis- 


trict of Columbia of claims for refund of franchise taxes for the taxable 
years ended September 30, 1956, 1957 and 1958. With respect of half of 
the tax for the first mentioned year, amounting to $4, 071. 32, paid on 


January 15, 1957, the Court holds that the denial of the claim for refund 


must be affirmed, since the claim was filed more than $ years from date of 


payment. | 
The petitioning taxpayer during the taxable years involved was engaged 
in the business of the publication of a magazine related or devoted to the 
radio and television broadcasting industry, which involved the collection 
and dissemination of news and articles relating to the industry, the sale of 
advertising services, hereinafter called "advertising space", the circula- 
tion of its magazine resulting from the sale thereof, and of course, the 
preparation, editing and printing of the magazine. | 
The principal or executive office of the petitioner was in the District 


of Columbia, wherein were located the officers and a large number of 
employees and wherein was carried on all of the business of the petitioner, 
including the work related to circulation, except some news gathering, 

and practically all of the selling of advertising space, which was carried 
on by branch offices in New York City, New York, Chicago, Illinois and 
Hollywood, California. 


While all the work connected with circulation, that is to say, the 


solicitation and procurement of subscribers by mail, the mailing of notices 


of renewal, the mailing of bills to subscribers, the collection of money and 

the recording thereof, was carried on in the District of Columbia, all of the 

subscribers resided or were located without the District of Columbia, with 

the exception of a few subscribers located therein, that is to say, approxi- 

mately three and a half per centum of the number of subscribers for the 

taxable year ended September 30, 1956, and three per centum for the taxable 
: years ended September 30, 1957 and 1958. 

The magazine was printed by a company other than the petitioner and 
was mailed directly by the printer to the subscribers. 

‘The Court believes that it can be-said that, with the exception of the 
small number of subscribers in the District of Columbia, the circulation 
of petitioner's magazine was without the Distpict of Columbia. I certainly 
was not circulated within the District, except to the small extent hereinbefore 
indicated. 

The Court is of the opinion that the petitioner was engaged in business 
within and without the District of Columbia during the taxable years; that its 
net income for taxation purposes must be apportioned within and without the 
District according to the locale of the circulation; and such ruling is required 
by the opinion of Judge Burger in District of Columbia v. Evening Star_ 
Newspaper Co., 106 U.S. App. D.C. 360, 273 F. 2495, 87 W.L.R. 1371, 
which, in part, reads as follows: 


“The balance(ot Taxpayer's income is from circulation 
and advertising revenue. We are faced with the question whether 
these two items must be separated for apportionment purposes. 
We think that further separation is neither necessary for war- — 
ranted. The interrelationship between the two is so intimate 
that a separation would of necessity be arbitrary and artificial, 
It is apparent that all revenues, (other than the non-operat ing 
revenues) rest ultimately upon circulation and readership. 
Merchants place and pay for advertising because of those who 
buy and read papers. The advertising rates are dir re- 
lated to circulation. The activities of the Taxpayer are directed 
to one end; the sale of newspapers, which contain news and ads 
from many and varied sources. That the advertising revenue 
is greater than the circulation revenues is not controlling; the 
former is the fruit of the latter. Essentially both are ‘operating 
revenues'. In a sense advertising revenues are 
since they are dependent upon circulation. Both types of reve- 
nues should be treated under one heading. It is not surprising 
that the Taxpayer takes this view, for it is a matter of common 
sense and business reality. | 


| 
“Thus the ‘operating net income’, from advertising 
and circulation must be apportioned between District and non- 
District sources. We hold that sales of papers are ‘sales of 
property’ under Regulations Sec. 10. 2-(c) 
be 


The above ruling, however, does not mean that the petitioner is 
entitled to a decision reversing the denial of the claims for refund. As 


e other income was from r 
entirely to the District." 


the record stands the Court must deny any relief for the reasons following. 

" Yn addition to its publishing business the petitioner owns two buildings, 
Se premises 1735 DeSales Street, N. W., and another office building 
in the same area of Washington. The record does not disclose whether the 
petitioner occupies the entire former building or a portion thereof for its 
principal office and rents the remainder to tenants. The latter building 
is rented entirely to tenants. The petitioner claims that the buildings, 
considered together, were operated at a loss, computed simply as follows: 


Year Ended Rental 
September 30 Revenue Expenses Loss 


1956 $117, 629.17 $152,306.09 $34, 676. 92 
1957 $137, 991.21 $163, 941. 72 $25, 950. 51 
1958 $139,168.81 $178,934.54 $39, 765. 73 
The petitioner‘s computation, however, fails to reflect, or ignores 
the fact that all or a portion of premises 1735 DeSales Street, N. W., was 
occupied by the petitioner. There is no showing of the profit or loss 
resulting from the rental operation of the portion, if any, of that building 
not occupied by the petitioner and rented to tenants and of the other build- 


ing entirely so rented. For all that the record shows, the operation of 
those rental properties may have resulted, and probably did result in 
net profit. Neither the method of accounting and reporting taxpayer's 


income in the returns for the taxable years nor the testimony produced 


at the hearing affords help in determining the fact of the actual situation. 


40 


Such fact is important for the reasons following. 


| 


In the Evening Star Newspaper Co. , case this Court held that the 


statute imposing the franchise tax measured by net income was unenforceable, 


because it envisioned what appeared to the Court to be an anomaly, namely, 
two "net incomes" of a corporation for one year. The United States Court 
of Appeals, speaking through Judge Burger, while affirming this Court's 
decision invalidating the taxes there involved, overruled or repudiated this 
Court's views with this language: 


"(b) The Tax Court held that assuming the statute is 
workable, the Commissioners have not formulated regulations 
applicable to a company which engages in multiple activities 
both within and without the District. 

"We hold that these conclusions are incorrect. As to 
the attack on the statute, admittedly, the way in which it speaks 
of ‘net income does not accord with the way that term is used in 
ordinary accounting procedures. To this extent, it may be said 
to be badly drawn. Nonetheless, it does speak of more than one 
kind of net income, and we think the Assessor can apply it toa 
taxpayer publishing and distributing newspapers. Since the 
statute refers to more than one category of net income, it must 
envision a situation where the revenue of a corporation comes 
from such varied and diverse sources that it can be ted 
into more than one stream. In this case, as would be of 
many businesses, the income can logically be divided into 
operating and non-operating income. To the extent that they are 
separated, income from one source can be allocated to|expenses 
atiributabie to that source and a single figure, i.e., ‘net income’, 
can be used to describe the true earnings from the particular 
operation. True, it is difficult in many cases to allocate income 
and expenses to a particular operation. But it is not impossible. 
In this case, the income from the rentals, etc. , (non-operating) 
can constitute a particular operation, and a figure for expenses 
attributable to them can be calculated, even if the figure be 
arbitrary to a certain extent. In any event they are of no great 
consequence, With advertising and circulation revenues the 


allocation procedure presents a different problem, but if 
both these activities are considered together as 'operating' 
revenue deriving as they do ultimately from circulation, 

a factor can readily be arrived at as ‘net income’ attributable 
to ‘operations’. 

“In short, the tax will be calculated on the sum of the 
two separate ‘net incomes’; i.e., (1) net income from non- 
operating activities (rentals, etc.) which in this case is from 
‘sources within the District’, and which is specifically allocated 
to the District, and (2) that portion of operating net income from 
the trade or business which is ‘fairly attributable to. . . busi- 
ness carried on . . . within the District!. The only problem 
remaining is the proper apportionment of the net operating 
income, as between District and non-District sources. " 


In light of the foregoing, it must be held that the petitioner, as did the 
Evening Star Newspaper Company, had two "net incomes”, one from the 
conduct of the two office buildings and the other from the operation of its 
publishing business. ‘Et should have filed two franchise tax returns, since 


the form supplied by the assessing authority does not permit or provide 
the reporting of two net incomes. (2) One of the tax returns should have 


reported “net income” from the retital of the buildings and the other from 
the operation of the publishing business, both computed as prescribed in 
the above quoted excerpt from the opinion in the Evening Star Newspaper Co. , 


ct that fra’ tax return forms assessing 
a did not lend themselves to computation and reporting as pre- 
scribed in the opinion in the Star N Co. case, is not 
important. The opinion states wr es separate 
computations. it should be noted that there has been no change in the 
forms even after the above-mentioned opinion was rendered. Tax- 
payers still have difficulty reporting two net incomes. 


case, . If the return relating to the business of renting property would show 

a net profit, the resulting “net income” would be allocable to the District 

of Columbia in its entirety and be subject to franchise taxation. The 

other “net income", that is to say, that resulting from the publishing 

business should be apportioned within and without the District jon the basis 
of "circulation", as hereinbefore indicated. 


Because of the situation as above outlined the Court must hold that 


the prayers of the petitioner must be denied, and the denial of the claims 

for refund affirmed. Lack of proof precludes any other ruling. Loetscher 
| 

et al. v. Burnet, 60 App. D.C. 38, 46 F. 2d 835. 


Decision will be entered for respondent. 


's/Jo V. 


.., .FILED 
OCT 12 1960 


"DECISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon ‘consideration thereof, and of the evidence adduced at the nearing 
on Said petition, it is by the Court, this {2th day of October, 1960 

ADJUDGED AND DETERMINED, that the denial of a claim for refund 
of a tranchise tax for the fiscal year ended September 30 1956, in the 
amount of $8, 142. 63 assessed against the petitioner, be and the same is 
her eby affirmed; 

FURTHER ADJUDGED AND DETERMINED, that the denial of a claim 
for refund of a franchise tax for the fiscal year ended September 30, 1957, 
in the amount of $8, 153. 70 assessed against the petitioner, be and the 
came is hereby atfirmed; 

FURTHER ADJUDGED AND DETERMINED, that the denial of a claim 
for refund of a franchise tax for the fiscal year ended September 30, 1958, 
in the amount of $8, 098. 98 assessed against the petitioner, be and the same 
is hereby affirmed. 


/s/Jo. V. 
jake 


MOTION TO VACATE DECISION 
Comes now the petitioner in the above-entitled cause, by and through its 
attorneys and moves this Honorable Court, to vacate its decision entered 
herein on the 12th day of October, 1960, for the reasons contained in: 
petitioner's Motion for Reconsideration and Further Hearing (and attac hed’ 
memorandum) filed in this Court on the 20th day of October, 1960, 


Petitioner requests a hearing on this motion, 


= & =. s 


Filed 
OCT 20 1960 


MOTION FOR RECONSIDERATION AND 
“FURTHER HEARING 


Comes now the petitioner in the above entitled cause, by and through its 


attorneys, and moves this Honorable Court, to reconsider its decision 
entered herein on the 12th day of October, 1960 and to order a further 
hearing in this matter for the reasons stated in the attached memorandum in 
support of this motion, | 
Petitioner requests a hearing on this motion. 


* * = = 


Filed 
at . Oct. 20, 1960 
MEMORANDUM IN SUPPORT OF No. 1697 


“MOTION FOR RECONSIDERATION a FURTHER HEARING 


In support of ite Motion for Reconsideration and Further Hearing, : petitioner 
respectfully. submits:the following points::-. © =... 9% .~ 
1. -The Court in its opinion has ruled that petitioner during the 
years in question was engaged in business’ within and without the District of 
Columbia and that its net operating in¢ome must be apportioned according 
to the locale of its circulation. The said ruling follows the decision of the 
United states Court of Appeals for the District of Columbia Cireuit i 
District of Columbia v- Evening Star-Newspaper Co., 106 U.S. App. D.C. 
360,273. F. 20°95. -: .-: 
«::2e: ‘Lhe Court also-ruled that petitioner-is not entitled to reversal 
of the-depiat of the claims for refund in view of the fact that the record 
 ,does-n0t-dieclose-that: petitioner computed separate net income totals for 
its publishing business’ and for its rental (nonoperating) income, the Jatter. 
being located entirely in the District of Columbia, : such separate computa- 
tions being required by the above-cited decision of the United States Court 
of Appeais. 


3. The Court has also ruled that petitioner's claim for refund 


of the payment of franchise taxes paid on January 15, 1957, was properly 
denied, as the claim was filed after the expiration of the period of time, 
provided by law. 
4. Petitioner seeks the relief requested in its present motion for 
the following reasons: 
(a) Petitioner reflected on its books and records, and on ite 
franchise tax returns, rental income for the use of the portion of premises, 
1735 DeSales Street, N. W., Washington, D. C., that it occupies for its 


publishing business. Said rental income amounts to $2, 625.00 per month, 
computed at the same rate of rental per square foot af space as petitioner 
charges to its other tenants; the same monthly rental was in effect through: 
out the period here involved. Said rental income is included in the rental 


revenue totals for each year which appear in the record and which the 


Court refers to on page 7 of its opinion. 
(b) Petitioner reflected on its books and records, and on its 


franchise tax returns, an amount of rent expenses, equivalent to the rental 
income referred to in subparagraph (a) hereof. Said rental expense is 

not included in the expenses attributable to real estate operations 

(the totals appearing on page 7 of the opinion) but is reflected as an 
operating expense in arriving at the net income from petitioner's 
publishing business, 


“2° {ce} For:the foregoing reasons, the net loss from rental 
operations referred to in the opinion is in fact the net:loss from the 
rental of reat estate,. after considering a fair rental for the use of the 
premises which it owns and occupies. Therefore the proof of computation: 
of the: two-separate incomes which this ‘Court and the Court of Appeals 
require, was actually before the Court, although this may not be apparent 
on the present record. 

-~« (d)- Petitioner contended in its brief that despite some evidence 

to the: cositrary, the claims for refund-filed by it were mailed on January 14, 
1960...On Angust 1, 1960, petitioner's counsel requested the Postmaster | 
to investigate the circumstances. surrounding the mailing of the°claims. 
The.results of such investigation were not received until October 19, 1960. 
Petitioner believes that:such results will further support its previous 


contention<"«:* ~~ * 


5, Betitioner respectfully requests that its present motion be 


granted and that this Honorable Court order a further hearing in order that 
the.facts herein. contained may-be:‘proved by competent testimony and/or 
exhibits. -Petitioner believes that many of the facts herein referred to are 
even now before.the Court, but-that they can be elaborated and clarified 
through tHe ‘means of a further hearing. Finally, petitioner respectfully 
requests this’ Court to re-consider its decision of October 12, 1960, for 


the reasons herein contained. 


I 
| 
| 
| 


6. Authority to entertain the present motion exists by virtue of the 
Federal Rules of Civil Procedure (Rules 52(b) and 59) applicable to trials in 
this Court (Rule 21). 


Filed. 
Oct. 25, 1960 
No. 1697 


, MEMORANDUM IN OPPOSITION TO MOTION 
| TO VACATE DECISION AND IN OPPOSITION 
, TO MOTION FOR RECONSIDERATION AND 


. - BURTHER HEARING 


Petitioner has filed a motion for reconsideration of this Court's 


decision in the above-entitled case entered on October 12, 1960, and 
for a further hearing. Petitioner has also filed a motion to vacate the 
aforementioned decision. 

Petitioner now wishes to offer evidence regarding amounts of 
rental income it received during the years involved from that portion of 
premises at 1735 DeSales Street, N. W., Washington, D. C., that it 
occupies for its publishing business. No showing was made by petitioner 
at the trial of this case as to the profit or loss resulting from the rental 
operation of the portion of that building rented to other tenants and of 
another building entirely rented to other tenants. As this Court aptly 
noted "For all that the record shows, the operation of those rental 
properties may have resulted, and probably did result in net profit.” 
The Court further stated: 

"if the return relating to the business of renting 
property would show a net profit, the resulting ‘net 


income' would be allocable to the District of Columbia 
in its entirety and be subject to franchise taxation." 


Petitioner had the burden of proving that the taxes assessed 


against it for the years involved were invalid. Its failure of proof relating 


to the rental operation, the net income from which was subject 


in ite 


entirety to District franchise taxation, prevented it from overcoming the 


presumption of validity which attached to the assessments involved 


herein. 


For the foregoing reasons, petitioner's motion to vacate the 


decision of this Court and its motion for reconsideration and further 


hearing should be denied. 


Filed 
Oct. 27, 1960 
No. 1697 


The petitioner has filed herein a motion to vacate the decision 


entered on October 12, 1960, and.a motion for reconsideration and further 
hearing. The respondent opposes the motions. 

The motions are, of course, addressed to the discretion of the 
Court, and relate to the ruling of the Court that the failure of the 
petitioner to show the income from the rental of buildings owned by it 
required the affirmance of denials of claims for refund involved herein. 

It must be remembered that, with exception of remedies, the mat- 
ters involved occurred prior to the decision in District of Columbia v. 
Evening Star Newspaper Co., 106 U.S. App. D.C. 360, 273 F. 2d 95, 

87 W.L.R. 1371, for which, apparently, even the assessing authority 
of the District was not prepared, and for which it had not yet adjusted 
its return forms or reporting regulations and procedures. 

After considering the motions and opposition thereto, the Court 
believes that the petitioner should be given the opportunity to prove or show, 
if it can, what were the income from, and the expenses of the buildings 
owned by it, excluding the portion occupied by it. In that connection it 
should here be stated that the method of accounting employed by 
petitioner in its franchise tax return does not reflect the real situation. 


For instance, the assumed rent of $2, 625.00 per month for the space it 
‘occupies may not, and probably does not reflect the expense incurred by 
the petitioner for the occupancy of the-space. That expense is the pro- 
portionate part of the expenses ‘of ‘the ‘building, including taxes, depreci- 

ation, overhead,, repairs,: electricity; wages and the like, c computed 


along the lines directed by Judge Burger in the Evening Star case. ‘The 
same computing'procedure must be followed in Seterniining the expenses 


of the remaining portion rented to tenants. 
‘The two motions will be granted. Appropriate onder will be 
entered. The rehearing will not necessarily be limited to the question 
involved in the motions. _ In ‘other words, either party may produce forther 
testimony on the main issue in the case, if any they have, and ibe tree to 


tT 


present such further argument thereon as they may be advised. 


/s/ Jo. V. Morgan 
Judge 


Filed. 
Oct. 27, 1960 
Docket 1697 
ORDER 
Upon consideration of the motion to vacate the decision entered 
herein on October 12, 1960, and of the motion for reconsideration and 


further hearing, both filed by the petitioner on October 20, 1960, and of 


the opposition thereto filed by the respondent, it is by the Court, this 27th 


day of October, 1960, 
ORDERED, that the decision entered herein on October 12, 1960, 
be and the same is hereby vacated. 
__ .oRND IT Is FURTHER ORDERED, that the motion for reconsidera- 
tion and farther hgaring, is hereby granted; and that this case be set down 
for farther hearing at 10 o'clock A.M., November 9, 1960. 


/s/ Jo. V. Morgan, 
Judge 


1735 DeSales Street, N.W. 
Washington 6, D.C. (Mailed 10/27/60) 


Corporation Counsel, D. C. (Messenger 10/27/60). 
Finance Officer, D. C. (Messenger 10/27/60) 


Phyllis R. Liberti, Clerk 
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Upon the motion of the petitioner the decision entered herein on 
October 12, 1960, was vacated and its motion for rehearing was granted 
with the right of either party to produce further testimony on the main 
issue in the case and to present such further argument thereon as they 
may be advised. 

Supplemental Findings of Fact 

12. The real estate owned by the petitioner in the District of 
Columbia, the ratio of cost of the land and buildings, 1) the cost thereof, 
the date of acquisition and the reasonable expectancy as to the useful 
life of the buildings on the land are the following: | 
1735 DeSales Street, N.W. (Lots 71 and 813 Square 162) 

& | 
Land and Building - Acquired 1952 - Cost 
Percentage of Assessed Valuation: Land 28.61 
Building 71.39 
Ratio applied to cost: Land 
Building 


Building originally constructed: 1924 
Remaining Useful Life from acquisition $3 years 


Total 


2 upo' D ngs 
the real estate Serie, which is the accepted practice, 


1717 DeSales Street, N. % (Lot 69, Square 162) 
Land and Building - acquired November 1955 
Cost 


Percentage of Assessed Valuation: Land 77.25 
Building 22. 75 


Building 
Total 
Building originally constructed: 1894 
Remaining Useful Life from acquistion 20 years 


1721 DeSales Street, N. W.(Lot 12, Square 162) 


Land and Building - Acquired March 1956 - Cost 

Percentage of Assessed Valuation: Land 45. 00 
Building 55.00 

Ratio applied to cost: Land 67, 500. 00 
Building 82, 500. 00 


Total $150, 000.00 


Ratio applied to cost: 


Building originally constructed: 1894, remodeled 1944 and 1946 
Remaining Useful Life from acquisition 25 years 


Lr ee ae N. W. (Lots 16 and 802, Square 162) , 
ing - dune 1956 
Cost 


$200, 520.50 
Percentage of Assessed Valuation: Land 84.30 
cee Building 15.70 
Percentage applied to cost: Land soar apa 
Building 31, 481. 72 
Total F200, 520.50 
Building originally constructed: 1933 
Remaining useful life from acquisition 25 years 


13. The reasonable rates of depreciation per annum of the afore- 
said building are the following: 1735 DeSales Street, 3 o/o; 1717 DeSales 
Street, 5 0/0; 1721 DeSales Street, 4 0/o and 1709-11 DeSales Street, 40/o. 


14(a) The petitioner in the conduct of its publishing business occupies 
28.96 per centum of the office space of 1735 DeSales Street., The remainder, 
71. 04 per centum is rented to tenants. The petitioner received the rental 
income from that building for the taxable years ended September 30, as 
follows: 1956, $77, 495. 25; 1957, $76, 318. 72; 1958, $73,849.38. It 


received net profit computed as follows: 


1957 | 
$76, $18. 72 


14, 335. 92 


Trash and Exterminating 
Commissions 
Water 
Gas 
Electricity 
Fuel 
~ Supplies 
Repairs and maintenance 


19, 479.19 
Inspection Fees and Permits --- 
216. 40: 


Depreciation(2) : 426 
mn : 6. . 00 
Total eicciaes 4347-19 


ee per centum per annum 


$65,785.81 $16,398.48 $64,591.45 


1, 709. : : rive 
(>) The expenses attributable to the space occupied by the petitioner 
for the conduct of its business in 1735 DeSales Street for the taxable years 
were the following: 1956, $26,817.92; 1957, $24, 426.95; and 1958, $26, 331. 19. 
15. Premises, 1709 to 1711, 1717 and 1721 DeSales Street were rented 


entirely to tenants. Premises 1709 to 1711 were acquired by the petitioner 


in Jane, 1956; 1717 DeSales Street in November, 1955; and 1721 DeSales 
Street in March, 1956. The operation of the three properties during the 
taxable year ended September 30, 1956, resulted in a profit, and during 
the other two taxable years in a loss, computed as follows: 
“0 % 4 4209 to 1711;°1717 and 1721 DeSales Street 
___ Years ended September 30th 


1956 1957 1958 
8, 633.96 30, 172. 49 33, 819. 43 


2, See. SS 


924. 86 1, 524. 96 
3, 273. 62 3, 225. 69 
15,236.46 11,813.03 
1, 862. 47 2, 802. 42 


1, 115.90 1, 593. 41 
59.93 55. 60 
Cleaning, Trash and Exterm. 2,519. 30 4,611.00 


6, 700. 62 


1956 1957 


Depreciation(3) 2, 554. 45 5,418.45 | 


Total es 


16. The net profit received by the petitioner from all its real property 


in the District was as follows: 


Years ended September 30th 
1956 58 


Profit from operation 
of 1735 DeSales Street 11, 709. 81 16, 398. 48 


Less loss from operation | 
- 1709 to 1711, 1717 and 1721 | 
DeSales Street Profit 1,005.42 Loss 238.50 


9, 257.98 


3,825.75 Low 


Net profit from all properties 12, 715. 23 16, 159. 98 5, 482. 18 


Supplemental Opinion 


In the first paragraph of the original opinion (Filed October 12, 1960), 


the Court ruled that the denial of the claim for refund of the 


first-half 


of the franchise tax for the year 1956, paid on January 15, 1957, should be 


affirmed because the claim for refund was filed more than three years from 


date of payment. The Court was in error in so holding, and 


the opinion is 


amended by a ruling that the claim for refund filed on Jamary 15, 1960, 


mn on 0/0 


On 1709-11 DeSales Street: 4 o/o sada 3 months for 1056. On 
1717 DeSales Street: 4 0/o per annum, 6 months for nee 


was intime. In Alfred L. Rose, 41 B.T.A. 1078, 1077, a payment of a 


tax was made on December 9, 1988. -A claim for refund thereof was 
filed on December 9, 1935. There it was held: 


“The original claim for refund was filed on December 
9, 1935. Thus, it is evident that the payment of $2,011.91 
on December 9, 1933, was made within two years before the 
filing of the original claim for refund. In the computation of 
the period of time between the making of the payment and the 
filing of the original claim for refund, the day on which the 
payment was made, December 9, 1933, is to be excluded, and 
the day on which the original claim for refund was filed, De- 
cember 9, 1935, is to be included. Burnet v. Willinghen 
Loan & Trust Co., 282 U.S. 487; Chambers v. Lucas, 

5 Tel Co., 1 B.1-A. 450; Harriet 

M. 26 5B. T. > and see Sheets v. Selden’s 
ee Wall. 177, 190, in which the Supreme 

Mr. Justice Field, stated in part as follows: 


‘% * * The general current of the modern authorities 

on the interpretation * * * of statutes, where time is to be 

computed from a particular day or a particular event, as 

when an act is to be performed within a specified 

from or after a day named, is to exclude the day thus de- 

Bignated, and to include the last day of the specified period." 

The Court in computing profit or loss from the operation of rental 
property by the petitioner, has allowed all of the claim deductions, except 
- depreciation and amortization. That item of deduction in respect of 1735 
DeSales Street is the following: 


1956 


There is no provision in the Income and Franchise Tax Act of 1947, - 
for deduction of amortization. Section 3(a) (7) of Title II ofthe Act provides 
that there shall be allowed as a deduction in computing net income "A reason~ 
able allowance for exhaustion, wear and tear of property used in the trade or 
business". The Court does not believe that the amounts claimed are rea- 
sonable in respect of a substantial office building costing $214, 200. 69. 
Bulletin "F", Tables of Useful Lives of Depreciable Property, published 
by the Internal Revenue Service, while not mandatory, is a fair guide in 
determining depreciation. It represents the experience of many elements. 

In respect of office buildings on page 7 is found the following suggested 


° rates: 


Composite rate (percent) 
Type of Construction 


Otte: Saithagecs is eee Ue one 


The evidence indicates that the building is in fair condition, at 


least. The Court has, however, determined the annual rate of depreciation 


for 1785 DeSales Street to be three per centum of the cost. 


As to the other buildings owned by the petitioner, namely, 1709 
to 1711, 1717 and 1721 DeSales Street, the Court has accepted as correct 
the estimate of the petitioner as to the remaining useful life of the buildings 


and has determined the rate of depreciation accordingly. For instance, 


in respect of 1717 DeSales Street, the estimate as to the remaining useful 
life is 20 years, and the annual rate of depreciation is fixed by the Court 
at five per centum of the cost of the building. 


ed 
It is clear from the rulings made in the original and in this 


supplemental opinion that the petitioner paid an excessive amount of 
franchise taxes for the taxable years here involved, and, therefore, is 
entitled to refunds. The amounts of the refund are not as large as those 
claimed in the claims for refund filed on Jamary 15, 1960. The franchise 
taxes that were due bythe petitioner and the refunds to which it is entitled 
shall be computed in accordance with the following ruling. 

The net income of the petitioner from its publishing business shall 
be computed without reference to rental income and expenses pertaining 
to that portion of 1735 DeSales Street, that was occupied by tenants, or 
to the three pieces of property (1709-11, 1717 and 1721 DeSales Street) 
entirely rented to tenants. The only expenses pertaining to the occupancy 
of space used in the' conduct of the publishing business are the amounts 
represented by 28.96 per centum of the expenses pertaining to 1735 
DeSales Street, that is to say, the amount of $26, 81/7. 92 for the year 
1956, $24,426.95 for the year 1957, and $26, 331. 19 for the year 1958. 

The portion of the “net income” from the publishing business to be 
‘apportioned to the District of Columbia for the taxable years shall be 


the percentages thereof following: 3. 510/o for the year ended September 
30, 1956; 2.9380/o for the year ended September 30, 1957; and 2.950/o for 
the year ended September 30, 1958. The portion of the "net income” 

thus determined to be apportioned to the Disis ict sist thea heieiedo 
the "net income" resulting from the renting of real estate, and the sum 
then taxed at the rate of 50/o. It must then be determined what excessive 
amounts of tax were paid on particular dates, so that the interest due on 
the refunds can be correctly computed. 


Decision will be entered under Rule 30, 


's/Jo V. M 


Filed 
MAR 20 1961 


MOTION FOR RECONSIDERATION 
Pursuant to Rule 12{e), the petitioner moves this Honorable Court to 
reconsider its Supplemental Findings of Fact and Opinion, filed herein 
on March 15, 1961 for the following reasons. 

2. Petitioner notes that the Court's computation of depreciation 
for the property located at 1735 DeSales Street does not take into account 
cost of remodeling of $377, 402. 42, architect's fees of $17, 225.88, and 
elevators of $12,400.00, (Schedule 2, Exhibit 16). 

2. Petitioner further requests the Court to consider the allowance 
of depreciation on leasehold improvements in the amount of $63, 489. 74 on 
premises 1735 DeSales Street and on remodeling costs of premises 1721 
DeSales Street in the amount of $91, 189.79, (Schedule 2, Exhibit 16). 

3. Petitioner respectfully calls the Court's attention to the fact 


that the items of cost mentioned in paragraphs 1 and 2 of this Motion 
represent expenditures subsequent to the original acquisition of the 
properties. While Schedule 1 of Exhibit 16 shows the original costs, 
Schedule 2 shows original as well as subsequent costs and the depreciation 


claimed with respect to them. 

4. Petitioner believes that notwithstanding the Court’s ruling on 
the deductibility of Amortization expense, deductions are allowable with 
respect to the above items under the provision of the statute referred to 
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in the Court's opinion. Petitioner does not herewith imply its agreement 


with the Court's determination of the method and rates of depreciation 
allowable as a deduction on petitioner's franchise tax returns. 


* * * * 


AMENDED SUPPLEMENTAL 
FINDINGS OF FACT AND OPINION 


On March 15, 1961, the Court entered Supplemental Findings of Fact 
and Opinion. On March 20, 1961, the petitioner filed a Motion for Recon- 
sideration, which was granted on April 5, 1961. 

AMENDED SUPPLEMENTAL FINDINGS OF FACT 

Paragraphs 12,| 13, 14, 15 and 16 of the Supplemental Findings of 


Fact are hereby striken and in lieu thereof there is found the following: 
12. The parties have stipulated and the Court finds as follows: 
"STIPULATION 


"The parties hereto stipulate as follows: 

1. That petitioner owned rental properties, located in the 
District of Columbia, more fully described in Schedule 1, 
attached hereto. 

2. That depreciation and amortization expenses of petitioner's 
rental properties were computed in accordance with the facts 
and information, reflected by Schedule 2, attached hereto. 

3. That the income from rents petitioner received during the 
“yarious years involved, is reflected on Schedule 3, attached 
hereto. 

4. That ’management fees’ for premises 1735 DeSales Street, 
N.W., paid by petitioner, represent compensation for personal 
services by individuals whose names and capacities are listed 
on Schedule 4, attached hereto. 

5. That repairs in connection with petitioner's rental property 
at premises 1735 DeSales Street, N. W., have been partially 
analyzed as shown on Schedule 5, attached hereto, that such 
analysis shows that substantially all repairs are to be allocated 
uniformly to all occupants of said premises; that, so far as can 
be determined, said repairs did not involve to a substantial 
extent, services to certain occupants rather than others. 


6. That cleaning expenses incurred by petitioner represent 
services performed under contract by Space Cleaners 
($14, 000. 00 per year) and U.S. Window Cleaning Co. 
($336.00 per year). 

7, That all of the facts here stipulated, including the con- 
tents of Schedule 1 through 5, are based upon the petitioner's 
books and records." | 


BRODCASTING PUBLICATIONS, INC. 


SCHEDULE OF RENTAL PROPSRTIES 


1735 DeSsies Street, BW, Cots. 72 end 613 Square 162) 
Land and Building = Acquired 1952 


Cost 
Percentage of Assessed Valuation:. Land - 28.61 


Building 71.39 
Ratio applied to cost: Land . 


Dutiainn octgtnally coustrected: 1924 
Remaining Useful Life from acquisition 20 years 


1717 DeSales Street, H.W. (Lot 69, Square 162) 
ee 
Percentage of Assessed Valuation: Land : 
: Building ~ 
Ratio applied to cost: Lend 
ps Building 
Total ; 
Bullding originally constructed: 1894 
Remaining Useful Life from acquisition aero 
1721 DeSales Street, Be W. (Lot 12, Square 162) 
Land and Building - Acquired March 1956 
Cost 
Percentage of Assessed Valuation: Land 
Building 
Ratio applied to cost: Land 
; Building 
Total 
Building originally constructed: Seek cisolatos Yous-oat 1046 
Remaining Useful Life from acquisition 25 years 


1709-11 DeSales Street, BW, (Lots 16 and 802, Square 162) 


Lend and Buliding - Acquired June 1956 
Cost 


Percentage of Assessed Valuations Lend ‘84.30 
Building 15.70 
Percentage applied to costs ‘Land 


Total 


Building originally constructed: 1933 
Senaining useful Life from acquisition 25 years 


85,832.49 
214,200.69 


$ 300,033.18 


79,000.00 


~ 61,030.60 
17,969.40 
79,000.00 


169,038.78 
31,481.72 


20.50 


i 
j 
z 
i; 


iing end alterations for the benefit of specific tenants, baced upon the lease teves 


1935/ petted 
of renede 


1735 DeSeles Street, ¥. ¥. 


Lots: = 1723-15 DeSales Street, N.W. (1) 
Building - 1709 DeSales Street, ¥.W.(2) 
Bullding - 1717 DeSales Street, N.W.(3) 
Building - 1721 DeSales Street, H.W. © 


months in 9/30/58 period. 
4n 9/30/56 period, 10 months in 9/30/57 period. 
9/30/87 period. 


months in 


M. Wolf $ 5,694.96  $ 5,651.66 $ 5,979.86 
Engineer & Maintenance Menager | 


G. Blacknan 3,375.00 3,485.00 3,665.00 
Assistant Engineer { 


RB. Williams 2,441.17 
Maid and Elevator Operetor 
Misc. Christmas Gifts 200.00 


TOTALS RMLs 


all managenent fees represent reipbursenents to Jolar Corporation 
for actual salartes paid by it to the above employees. | 


id 
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13. With the exception of the items of "Depreciation" and 
Amortization" the expenses of operation of the properties of the petitioner 
during the taxable years were the following: | 

1735 DeSales Street 


Partly Occupied by Petitioner, Years 
Ended September 30th: 


1956 1957 1958 


Cleaning 14, 348. 42 14,335.92 14,420.92 
Management fee 11, 511.13 11,827.64 12,088.84 
Trash and Exterminating 302. 75 $19.90 
Commissions 5, 770.97 - i §, 509.46 
Water 207. 75 | 880. 19 
* Gas 144, 47 182.96 
Electricity 8, 746.14 | 1,347.97 
Fuel 1, 452. 25 | 1,633.21 
Supplies 2, 353.35 _ 4,075.37 
Repairs and maintenance 10,685.52. _~ | %, 466.02 
Telephone 100. 77 99 101.81 
Miscellaneous : 508. 58 | 991.57 
Travel 24.35 - - 
Insurance 556. 17 | 1,288.81 
Taxes 6, 837. 88 6, 809. 54 
Interest 22, 443.82 19, 479. 19 18, 283. 86 
Inspection Fees and Permits 49.00 - - - - 
General 132.00 216.47 3, 096. 21 


1709 to 1711, 1717 and 1721 DeSales Street 
Years Ended September 


1957 1958 
924.86 1, 524.96 
3, 273. 62 3, 225. 69 
15, 236. 46 11, 813. 08 
1, 862. 47 2, 802. 42 


1, 115.90 1,593.41 
59.93 55.60 
2, 519.30 4, 611.00 


- ——_—_—_-6, 700. 62 


14. The reasonable rates of depreciations per annum of the afore- 


said buildings are as follows: 1735 DeSales Street, 5 0/0, 1709-11 DeSales 


Street, 4 0/o, 1717 DeSales Street, 5 ofo, and 1721 DeSales Street, 4 0/o. 
AMENDED SUPPLEMENTAL OPINION 
‘The third, fourth and fifth paragraphs of the Supplemental Opinion 
are hereby stricken and in lieu thereof the Court inserts the following: 
There is no provision in the Income and Franchise Tax Act of 1947 
for the deduction of amortization or depreciation based upon a declining 
balance. Section 3(a)(7) of Title III of the Act provides that in computing 
net income there shall be allowed as a deduction from gross income 
"A reasonable allowance for exhaustion, wear and tear of property used 
in the trade or business." Based upon the estimate of remaining useful 
life of the buildings in the stipulation of the parties, the Court has found 
that the reasonable rates of depreciation of the buildings on the properties 
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of the petitioner are as follows: 1735 DeSales Street, 5 o/o, 1709-11 
DeSales Street, 40/o, 1717 DeSales Street, 5 o/o, and 1721 DeSales Street, 
40/0. These rates of depreciation must be applied to the original cost 

of the buildings, plus permanent improvements and additions of every type. 
These include improvements made for the benefit of tenants, since there 

has been no showing of the character or that they would not enhance the value 


of the building, regardless of the occupancy by the tenant, or that they will 


not be useful or used, if and when the tenant quits. 

The remaining paragraphs of the opinion remain mamended with 
the exception of the seventh paragraph, which is hereby amended by striking out 
the following words and figures: “that is to say, the amount of $24, 817.92 


for the year 1956, $24, 426.95 for the year 1957, and $26, $31.19 fof the 


year 1958." 
In all aspects, other than hereinbefore stated, the Supplemental 
Opinion filed herein on March 15, remains in force and effect. 
Decision will be entered under Rule 30. 


/s/ Jo. V. Morgan, 
Judge | 


| 
| 
| 
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FILED 
MAY 10 1961 


DECISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court this 10th day of May, 1961 

ADJUDGED AND DETERMINED, that a franchise tax for the fiscal 
year ended September 30, 1956, in the amount $7, 808.41, was erroneously 
paid by, and collected from the petitioner, and that the petitioner is entitled 
to a refund thereof with interest thereon at the rate of 4 per centum per 
annum from January 15, 1960, to date of payment of refund, and it is 

FURTHER ADJUDGED AND DETERMINED, that a franchise tax for 
the fiscal year ended September 30, 1957, in-the amount of $7,879.65, was 
erroneously paid by, and collected from the petitioner, and that the peti- 
tioner is entitled to a refund thereof with interest thereon at the rate of 
4 per centum per amum from Janvary 15, 1960, to date of payment of 
refund, and it is 


FURTHER ADJUDGED AND DETERMINED, that a franchise tax 


for the fiscal year ended September 30, 1958, in the amount of $7, 807. 40, 
was erroneously paid by, and collected from the petitioner, and that the 
petitioner is entitled to a refund thereof with interest thereon at the rate 
of 4 per centum per annum from January 15, 1960, to date of payment of 


retond. s/Jo V. Morgan 


iiageen 


MOTION TO VACATE DECISION AND 


PN A 


Respondent, District of Columbia, moves the Court, pursuant to 
Rule 12 of the Rules of Procedure before the District of Columbia Tax 
Court, to vacate its decision in favor of petitioner in the above-entitied 
case and to enter a decision in favor of respondent or, in the alternative, 


to vacate its decision in favor of petitioner and to place this case upon 


the reserve calendar of this Court as provided in Rule 19 of the Rules of 


‘Procedure before this Court. 

The grounds for this motion are as follows: 

This Court in its opinion in this case concluded that it was required 
by the decision of the United States Court of Appeals for the District of 
Columbia Circuit in District of Columbia v. Evening Star Newspaper 

Company, 106 U.S. App. D.C. 360, 273 F. 2d 95, to determine the 
taxability of petitioner's income according to the locale of - circulation 
of petitioner's magazine. In the view of respondent, the opinion of the 
Court of Appeals in the Evening Star case, Supra, does not require the 
apportionment of income simply upon a "circulation" determination. 


As was Said in the opinion in that case: 
** * * We hold that sales of papers are ‘sales of 

tangible personal property’ under Regulations Sec. 10.2- 

(c){i){a), and the apportionment scheme there set out 

should be applied to this ‘operating net income’. * * *." 
Moreover, the Court of Appeals in Evening Star declined to accept the 
Districts argument that the Evening Star Newspaper Company's news- 
papers which went ultimately to persons in Maryland and Virginia were, 
in fact, “sold” in the District. The facts relating to the circulation of 
the magazine published by Broadcasting Publications, Inc. are not the 
same as the facts presented in Evening Star. In the present case all of 
the magazines are mailed from the District to subscribers and all activities 
relating to subscriptions and circulation are carried on within the District. 
Under these circumstances it :must be concluded, éven on a circulation 
tasis, that the District is entitled to tax all of petitioner's income 


derived from its sale of magazines. There are no facts in this case 


which give Tide to a conclusion that petitioner's income from sales of its 


magazines is the consequence of any “trade or business" carried on 
outside the District. 

In the alternative the District moves this Court to vacate its decision 
and to place this case upon the reserve calendar. 

On May 4, 1961, the United States Court of Appeals for the District 
of Columbia Circuit rendered its opinion in District of Columbia v. 


Gallant, Inc. That opinion, inter alia, states that the regulations of the 
Commissioners do not include a "formula" although the regulations are 
otherwise entirely valid. Based upon the Court's opinion, the District 
of Columbia on May 18, 1961, filed a motion in the Court of Appeals in 
which the District moved the Court to stay transmission to the District 
of Columbia Tax Court of its opinion and judgment in the Gallant cases 
fon: period cf feck y-ties die atte entiy ot teeecdacel Geet 


viding for such a stay. The purpose of this motion is to permit the 


Commissioners to promulgate such regulation or regulations as, in 
their judgment, may be necessary to conform with the opinion of the 
Court of Appeals. That Court has not as yet acted upon the District's 


motion. 

It follows that it will be in the best interests of the parties to the 
present case and of the courts for this Court to vacate its decision in 
this case and to place this case upon the reserve calendar of this Court 
pending action of the Court of Appeals upon the District's motion to 
Gallant and, if that motion is granted, the taking of such action as the 
Commissioners of the District deem necessary and proper. 

For the foregoing reasons, it is respectfully submitted that the 
motion of the District to vacate the decision of this Court and to enter a 
decision in favor of respondent ought to be granted or, in the alternative, 
the decision of this Court ought to be vacated and the case placed upon the 
reserve calendar of this Court. | 
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Filed 
May 29, 1961 
MEMORANDUM IN OPPOSITION TO MOTION 


IN FAVOR OF RESPONDENT, OR IN THE ALTERNATIVE, 
TO VACATE DECISION AND PLACE CASE UPON 
RESERVE CALENDAR.—i—“‘Cé;C 


Respondent has filed a motion to vacate the decision of the Céurt, filed 
herein on May 10, 1961, and to enter decision in favor of respondent, or in 
the alternative, to vacate the decision and place the case upon the Reserve 
Calendar. 

The petitioner opposes this motion on the following grounds: 

1. The motion contains no basis justifying a vacation of the decision. 
The motion repeats some of the arguments previously made by the respond- 
ent, attempting to distinguish the decision in District of Columbia v. 
Evening Star Newspaper Co., 106 U.S. App. D.C. 360, 273 F. 2d 95 
from the case now before the Court. Respondent's position in this respect 
was known to the Court as a result of the hearing and the briefs. Nothing 
contained in this motion departs from or addg=’to this position. 

2. A motion to vacate is commonly made to correct an error in the 
decision of the Court. Matter of John Thomas Smith, 42 BTA 505. No 
error is alleged in this motion, but merely a disagreement with the decision. 


Moreover, if grounds for a reconsideration or rehearing of this case 


actually existed, the time for such motions has expired. Rule 12(e) of this 


Court. The rules further state that a motion for reconsideration or rehear- 


ing may not be combined with a médtion to vacate. 


g. Respondent’ requests relief in the nature of a motion under ~ 


Rule 60 of the Federal Rules of Civil Procedure. However, its 


itsomeat 


states no grounds, ‘either ‘specific or seer which are  Fecoppieed as 


authorizing relief under the Federal ‘rule. 


“4, Respondent, in its alternative motion, moves the Court ‘to place 


this’ case on the reserve calendar. “Petitioner contends that 55 ghana 


exist for such action. The reserve calendar is established for the purpose 


of deferring or suspending a hearing for good cause, guch as a pending 


action in a higher Court which may dispdse of or affect the principal 


case. In pétitioner's view no such reasons exist here. Respondent refers 


to the case of District of Columbia v. Gallant, decided by the United States 


Court of Appeals for the District of Columbia Circuit on May 4, 1961. 


Respondent states that the District of Columbia has filed a certain motion 


in the Court of Appeals ‘requesting a stay of its mandate pending the adoption 
by the Commissioners of the District of Columbia of appropriate regulations. 


The petitioner contends that the pending ‘motion in the Gallant case has no 


bearing whatsoever on this proceeding for the following reasons: 


(a) The Court of Appeals in Gallant points out that the absence of 


a formula for the apportionment of income does not preclude the Tax Court 
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from determining the income fairly appopiiionable to the District. This the 
Tax Court has done in the present case, following the procedures previously 
directed by the Court of Appeals in District of Columbia v. Evening Star 
Newspaper Co., supra, i.e., apportionment of operating income on the 
basis of circulation. 

{b) ‘The Commissioners cannot now adopt regulations to take the 
place of valid regulations in effect for the years in question and seek to 
determine the petitioner's taxable income thereby, D. C. v.. Radio Corp. 
of America, 98 U.S. App. D.C. 119, 232 F. 2d. 376, cert. den. 352 U.S. 
845. As the regulations now in effect are valid, having been held applicable 


th both the Evening Star and the Gallant cases, any new or amended regula- 


tion now adopted by the Commissioners could be of no effect. 

(c) While the Court of Appeals in Gallant found that the lack of a 
formula necessitated a remand of that case, no such problem exists here. 
The measure of net income of 2 publishing business conducted both 
within and without the District was held by the Court of Appeals to be 
circulation. This measure was applied by this Court in determining 
petitioner's net income. This Court's decision is, therefore, in accord 
with the opinions of the Court of Appeals in both the Evening Star and 
Gallant cases. The needed formula has been supplied; it may not now be 
retroactivety modified by regulations. 

For the foregoing reasons, petitioner respectfully submits, that 
respondent's motion in all respects should be denied. 


Seay 3 1961 

MEMORANDUM 
This memorandum is addressed to a motion filed by the respondent 

on May 25, 1961, and entitled "Motion to Vacate Decision and |to Enter 

Decision in Favor of Respondent District of Columbia, or in the Alternative, 

to Vacate Decision and Place Case upon Reserve Calendar." The 

petitioner has filed a memorandum in opposition to the motion. The Court 

is of the opinion that the motion should be denied. 


The motion was prompted by the recent decision of the United 


States Court of Appeals in District of Columbia v. Gallant, Inc. (Docket 3 
Nos. 15882 and 15884, decided May 4, 1961) which among other things, 


held that the current regulation pertaining to taxation im relation to the 


sale of tangible personal property contained no formula for the apportion- 
ment of the net income of taxpayers carrying on business within and 

without the District of Columbia; and that thie Court should supply a 
formula for such purpose. In further support of its motion the counsel 

for respondent staes that the respondent has applied to the United States 
Court of Appeals to stay transmission of its opinion and judgment in the 
Gallant case for forty-five days to permit the Commissioners to promulgate 
a regulation containing an appropriate formula. 


The Broadcasting Publications, case was decided after a great 
deal of work by counsel and the Court. The Court believes that it was 
fairly and properly decided. The decision was based upon a formula 
adopted by the United States Court of Appeals as a proper formula for a 
newspaper publishing company in District of Columbia v. Evening Star 
Newspaper Co., 106 U.S. App. D.C. 360, 273 F.2d 95. While the 


opinion in that case states “that sales of papers are ‘sales of tangible 


personal property,‘ " the opinion recognized the fact that the Star's 
income was not only from the sale of the physical things, the papers, but ° 
from the supplying of advertising services or space. We find such 
language as "The balance of Taxpayer's income is from Girculation 
and advertising revenue. We are faced with the question whether these 
two items must be separated for apportionment purposes." , and “all 
revenues (other than the non-operating revenues) rest ultimately upon 
circulation and readership.” And when it came to the matter of formula, 
the United States Court of Appeals, as did this Court in the present case, 
adopted a formula having as its sole factor "circulation", as will be 
seen from the following: 

"* **, In other words, once it is determined, for 

example, that 20 o/o of the newspaper's circulation is 

outside the District.and the balance within the District, 

then 80 o/o of the ‘operating net income’ would be the 


amount attributable to the District and subject to the 
tax." 


While it ig true that, in adopting the “circulation” formula the 
Court was following the Evening Star Newspaper Co. case, as it believed 
it was obliged to do, and was not acting under the directive in the 
Gallant, Inc. case ace if the decision be vacated, the new decision 
would be the same, because the Court would apply the formula in the 
Evening Star Newspaper Co. case, exactly as it did, 

‘The motion will be denied. rape 


/s/ Jo. V. Morgan, 
Judge 


1/ "The Tax Court is directed to determine the amount of the 

a income which is fairly attributable to the District by 
applying the August 6, 1953, regulations, including if 
necessary the use of such formula or formulae as the: 
Tax Court deems best suited for determination of that 
question in this case." - 


Filed 
JUN 30 1961 


PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


1. Respondent, District of Columbia, petitions for a review 
by the United States Court of Appeals for the District of Columbia Circuit, 
of a decision of the District of Columbia Tax Court made in the above- 
entitled case. 

2. The decision of which review is sought reversed denials of 
claims for refund of franchise taxes for the fiscal years ended September 
30, 1956, September 30, 1957 and September 30, 1958. 

3. The decision of the District of Columbia Tax Court was entered 
on May 10, 1961.. 

4. On May 31, 1961, the District of Columbia Tax Court filed a 
memorandum denying respondent's ‘Motion to Vacate Decision and to 
enter Decision in favor of Respondent, District of Columbia, or in the 
alternative to vacate Decision and to place case upon Reserve Calendar” 
which motion was filed May 25, 1961. 


* * * 


PETITION FOR REVIEW OF A DECISION OF 
SSI TAX COURT 
“To the Honorable Chief Judge and, Circuit Judges of the United 
States Court Of Appeals for the District of Columbia Circuit: 


i f 1. Broadcasting Publications, Inc. petitions for.a,review.by the 
United Sates Court of Appeal for the District of Colombia Circa, ofa 
decision of the District of Columbia Tax Court made in the above-cntitied 


| 
| 
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2. The decision of which review is Sought affirmed in part the 
demand of claims for refund of franchise taxes for the periods ended 
September 30, 1956, September 30, 1957.and September. 30, 1958. 

8. The decision of the Tax Court. was entered on May 10, 1961; 
a motion to vacate said decision filed by. the respondent was denied on 
May 31, 1961. 


DOCKET 
DATE. >> | PROCEEDINGS MEMORANDUM 
So | aaa a a a ean ae ENR es ERTS ean ee 
Petition filed - Taxpayer served, Corporation Corporation 
Counsel and Finance Office served with copies Franchise 
of petition. ‘fax 
Hearing set for June 23. Certificate of service: 
Motion for continuance of hearing. 


Motion granted - Hearing continued to 
July 19. Certificate of Service. .- 


1956 
$8, TE. 63 


\ 


\ 
Hearing -- Leo J. Ehrig for District. 1957 Re 
$8,158.70 


Stipulation filed. 
. ; : 1958 
Brief filed by petitioner. Certificate of service. $8,050. 98 


Motion for extension of time within which to 
file brief for respondent - Granted. Certificate Total 
of service. $24, 355. 31 


Resp. 's Motion for Extension of Time within 
which to file brief for Respondent - Granted. 
Certificate of service. 


Brief for respondent. Certificate of service. 


Findings of Fact, Opinion & Decision, Finance 
Officer, Corporation Counsel and Attorney for 
Petitioner served. 


Motion to vacate decision - Motion for further 
hearing. Memorandum - Certificate of 
service 


Memorandum in Opposition to Motion to Vacate 
Decision and in Opposition to Motion for Recon- 
sideration and Further Hearing - Certificate of 
service. 


PROCEEDINGS 
Memorandum, Order granting motions - 
Certificate of service. 


Hearing - Leo J. Ehrig for District. 
Subpoena filed 


Hearing - Leo J. Ehrig for District. 


Motion for extension of time for filing 
brief - Granted. All parties notified. 


Petitioner's motion for further hearing. 
Granted, All parties notified. 


Hearing - Henry E. Wixon for District. 


Petitioner's Supplemental Brief - Certificate 
of service. 


Respondent's Supplemental Brief - Certificate | 
of service. 


Supplemental Findings of Fact and Opinion. 
Rule $0. Certificate of service. 


Petitioner's motion for reconsideration - 
Certificate of service. 


Motion Granted - Certificate of service. 


Amended Supplemental Findings of Fact and 
Opinion. Certificate of service, 


Petitioner's computation under Rule 30 - 
Certificate of service. 


Decision - Certificate of service. 


PROCEEDINGS 


Motion to -Vacate Decision and to Enter 
Decision in Favor of Respondent District 
of Columbia, or in the Alternative, to 
Vacate Decision and Place Case Upon 
Reserve Calendar. Certificate of Servite. 


Memorandum in Opposition to Motion to Vacate 
Decision and to Enter Decision in Favor of 

or in the Alternative to Vacate 
Decision and Place Case Upon Reserve es 
Certificate of Service. 


Respondent's Motion denied - Memorandum - 
Certificate of Service. 


Petitioner's Petition for Review. 
Respondent's. Petition for Review. 


Stipulation Designating Contents of Record on 
Review. 


United States Court of Appeals 


For Tae Distaicr or Conumera Crecorr 


No. 16,532 
Broapcastrse Pustications, Inc., Petitioner 
v. 
Dusraict or Corumsa, Respondent 


No. 16,535 
Dustercr or Couumsus, Petitioner 
v. 
Broapcastixe Pustications, Inc., Respondent 


PETITION FOR MODIFICATION OF JUDGMENT OR 
FOR REHEARING IN BANC 


Broadcasting Publications, Inc., petitioner in No. 16,532 
and respondent in No. 16,535, by its attorneys of record, 
petitions this Honorable Court to modify the jadgment 
and opinion filed herein, or in the alternative, to grant a 
rehearing of this case in bane, with respect to one of the 
issues decided by the Court. 


The Court in its opinion answered six questions that 
were posed by the appeal and cross-appeal in these cases. 


2 


The fifth question that the Court dealt with was phrased as 
follows: 


Is the circulation test for apportionment of income under 
District of Columbia v. Evening Star Newspaper Co., 106 
U. S. App. D. C. 360, 273 F.2d 95 (1959), applicable in the 
same manner to all publishing enterprises including this 
Taxpayer? (p.6 of slip opinion) 

While a number of other questions were involved and 
decided, it is apparent from the record that the foregoing 
question is the most important one presented here. This 
question was first raised by the taxpayer’s claim for re- 
fund and by the appeal from the denial of that claim, as 
litigated inthe court below. 


The applicable statutes, relating to apportionment for 
franchise tax purposes are to be found in D. C. Code Sects. 
47-1580 and 1590a (J.-A. 12). The measure of the franchise 
tax is said to be ‘‘that portion of the net income . . . as is 
fairly attributable to any trade or business carried on or 
engaged in within the District and such other net income 
as is derived from sources within the District ...”. As 
this Court has pointed out, the statute requires that all 
income be deemed to be from District sources if the busi- 
ness is carried on solely within the District. Section 47- 
1580a further states: 


“<Tf the trade or business of any corporation or un- 
incorporated business is carried on or engaged in bo 
within and without the District, the net income derived 
therefrom shall, for the purposes of this article, be 
deemed to be income from sources within and without 
the District.”’ 


Thus, it follows that the answer to the question of whether 
the “‘circulation”’ formula is applicable to the apportion- 
ment of this taxpayer’s income, must be preceded by a 
determination of whether it is entitled to have its income 
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apportioned at all. For it is clear that if it is only en- 
gaged in business in the District, it loses its right to ap- 
portionment, regardless of the suitability of a particular 
formula. It is equally clear, we submit, that once it has 
been found that business is ‘‘carried on or engaged in 
both within and without the District”, the taxpayer’s in- 
come ‘‘shall’’? for purposes of the franchise tax be con- 
sidered to be ‘‘from sources within and without the Dis- 
trict”. The right to apportionment is thus one that the 
statute makes mandatory and the only area of discretion 
left open to the District is that of prescribing a formula 
or formulas to carry into effect what the law requires. 


The extent of the taxpayer’s activities outside of the 
District, notably as related to the sale of advertising space, 
was the subejet of full testimony and proof. This evidence 
led to specific findings of fact with respect to the tax- 
payer’s business outside of the District. (Findings of 
Fact 5 and 6, J.A. 33-34). In its opinion, the Tax Court ex- 
pressly held that the ‘‘petitioner was engaged in business 
within and without the District of Columbia in the taxable 
years ...”? (JA. 38). 


This Court has apparently adopted the findings of fact 
referred to, as they appear in substance in the opinion (p. 3 
of the slip opinion). Does this Court then disagree with 
the Tax Court’s conclusion that the taxpayer was engaged 
in business both within and without the District and hence 
is entitled to apportionment of its income? We find no 
indication of such disagreement, rather we find disagree- 
ment only with the lower court’s application of a partica- 
lar formula. On page 8 of the slip opinion in the instant 
case the Court says: 

“The Evening Star circulation test is not the excla- 


sive apportionment formula for all types of publica- 
tions. Trae Congress or the Commissioners could 


lawfully make such a test the exclusive test, but they 
have not done so, nor have we. Thus the two cases 
are factually different in various respects which are 
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readily apparent from the above recital of the consid- 
erations emphasized in the Evening Star case. Suffice 
it to point out that if a daily newspaper solicited all 
its outside subscribers by mail, sent papers to them 
by mail, and were paid by mail, its business activities 
outside the District for the purposes of the present tax 
would be so attenuated as to render them ineligible to 
apportion the tax based on allocation of circulation.” 


We submit that this quotation illustrates that in the 
opinion of the Court the ‘‘Circulation”’ formula, for purely 
factual reasons, produces incorrect results when applied 
to the income of a publication that is distributed by mail. 
Does this language suggest that the factual variance found 
by the Court between a daily newspaper and a trade publi- 
eation, should result in a forfeiture of the right to appor- 
tionment? We respectfully submit that the Court did not 
intend such a consequence. On the contrary, the portion 
of the opinion just quoted compels the conclusion that 
“circulation”? is one of many formulas that can be devised 


to reach the objective of apportionment that the statute 
requires. 


Had the Court’s opinion on this issue ended here, there 
would probably be no cause for this petition. The case 
having been remanded, it would have assumed the same 
posture as resulted from this Court’s opinion in District 
of Columbia v. Gallant, 290 F. 2d 745. In that case the 
Court as part of its remand directed as follows: 


“<The case is remanded to the Tax Court for farther 
Pp i not inconsistent with this opinion. The 
Tax Court is directed to determine the amount of the 
income which is fairly attributable to the District by 
applying the August 6, 1953 regulations including, if 
necessary, the use of such formula or formulae as the 
Tax Court deems best suited for determination of that 
question in this ease’’. 

(290 FP. 2d at p. 748). 


Perhaps this Court intended to prescribe a similar course 
of action in the instant case. The portion of the opinion 
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that speaks of ‘‘circulation’’ as a non-exclusive formula 
among many others seems to indicate this. However, what 
follows in the Court’s opinion casts serious doubt on this 
view of the case. 


The Court points out that in order to arrive at the cor- 
rect answer to the question of how apportionment of in- 
come is to be effected, that function of the taxpayer’s total 
activity must be selected ‘‘which fairly reflects the geo- 
graphical sources of income”’. The Court finds that loca- 
tion of subscribers in this case does not fairly reflect the 
derivation of income, as had been true in Evening Star. 
The controlling distinction was found to exist in the method 
of distribution with its lack of direct physical contact as 
compared to the factual situation in the Evening Star 
case. There follows the statement on page 10 of the skip 
opinion which, we respectfully point out, seems to depart 
so completely from what had been said theretofore : 


‘All of the significant factors by which we can test 


this Taxpayer’s trade magazine business activities for 
tax purposes, are within the District of Columbia; 
there is no direct, continuous physical contact outside 
the District except the news gathering and solicitation 
of advertisers, neither of which was given weight in 
Evening Star. Therefore, its entire income is subject 
to tax in the District of Columbia.”’ 


Apparently, the above statement, if taken literally, would 
require the Tax Court upon remand of this case to hold 
that the taxpayer may not have any part of its income 
allocated to non-District sources. 


Neither the statute nor the Court’s discussion of the 
underlying principles involved seems to jastify such a 
conclusion. If it were correet, it would follow that when- 
ever a particular apportionment formula is found inappro- 
priate, all other methods of apportionment have been for- 
feited. The Court has found a factual distinction between 
the manner in which different publications are distributed. 
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It concluded that this distinction destroys the usefulness 
of the “circulation test”? in the present case. Does it, 
therefore, follow that all income is to be considered as 
from District sources? 


As has already been pointed out, the statute requires 
apportionment whenever a taxpayer is carrying on business 
outside of the District. The findings of the Tax Court and 
the opinion of this Court leave no doubt that such business 
was in fact carried on outside. In discussing this tax- 
payer’s activities, including those taking place outside the 
District, the Court said, (p. 9 of the slip opinion): 

‘“‘These are the main elements of the taxpayer’s 
business from which a formula of allocation must be 
derived. We acknowledge that all of these activities 
are vital facets of the business and that the elimination 


of any one would seriously affect income.”’ 
(Emphasis supplied) 


We agree that to give each of these vital factors a mathe- 
matical weight may be difficult, if not impossible. How- 
ever, we submit that when one factor among the many 
elements enumerated by the Court cannot be employed for 
apportionment purposes, then apportionment as such may 
not be properly abandoned. In the present opinion, in 
discussing the Evening Star case, the Court said: 


‘We held that apportionment of tax on some basis 
was indicated because elimination of the revenues 
traceable directly from outside business activities 
would cause a significant reduction in the total income.”’ 


We contend that here, as in Evening Star, apportion- 
ment on some basis is necessary. The elimination of reve- 
nues coming from outside would cause an even greater 
reduction of income in the case of Broadcasting magazine. 
It should be remembered that in contrast to the Evening 
Star, virtually all of this taxpayer’s advertising revenue 
is of a national character, derived from sources outside the 
District and negotiated there. 
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We respectfully submit that the ‘‘circulation’’ test is but 
a means to an end and that end is fair and equitable ap- 
portionment of income. When, for purely factual reasons, 
this test is deemed to have failed, the taxpayer should be 
permitted to show that apportionment is possible on some 
other basis. The statute entitles the taxpayer to have its 
income apportioned under certain conditions. We submit 
that the record shows the existence of such conditions, i.e. 
the carrying on of business outside of the District. We 
submit that it now becomes the task of the Tax Court, con- 
sistent with the rulings of this Court, to determine the 
proper method by which apportionment of income is to 
be accomplished in the present case. Whether this pur- 
pose is to be achieved by the application of the August 
6, 1953 regulation, or by some other formula should, in 
accordance with District of Columbia v. Gallant, supra, 
be left to the discretion of the Tax Court.’ For the rea- 
sons herein set forth, it is respectfully submitted that this 
Honorable Court should modify the opinion and judgment 
filed in this case, to direct the District of Columbia Tax 
Court as part of the remand, to determine this petitioner’s 
taxable income by the use of such apportionment regula- 
tions or formula as the Tax Court deems to be proper and 
consistent with the statute. 


In the alternative, if the petition for modification is not 
granted, we petition the Court to grant a rehearing in banc, 
solely with respect to the issue here discussed. The ques- 
tions involved in the apportionment of income under the 
District of Columbia Income and Franchise Tax Act have 


1 It should be noted that the District of Columbia Tax Court in the recent 
case of General Motors Corporation v. District of Columbia (decided Jan. 29, 
1962, Docket Nos, 1698-99, now pending before this Court) employed a three- 
factor formula (property, payroll and sales) for the apportionment of income. 
The Tax Court based its authority for the adoption of such formula on the 
ruling of this Court in the remand of the Gallant case, referred to above. It 
ia quite conceivable that upon remand of this case, this same formula or some 
other formula would be found appropriate in lieu of the ‘‘¢ireulation’?’ 
approach. 
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been the subject of a considerable amount of litigation. 
We submit that it is in the interest of the public as well as 
of this taxpayer to have the law on this vital question in- 
terpreted with the greatest possible certainty. 


Respectfully submitted, 


Hymew Tase 
Wesnes Strupp 
Attorneys for Petitioner in 
No. 16,532 and for Respondent 
én No. 16,535. 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Certificate of Counsel 


I, Werner Strupp, one of the attorneys for the petitioner- 
respondent Broadcasting Publications, Inc., certify that 
this petition is presented in good faith and not for delay. 


Wersexer Srevpp 
December 27, 1962. 


ANSWER OF RESPONDENT DISTRICT OF COLUMBIA TO 
PETITION FOR MODIFICATION OF JUDGMENT OR FOR 
REHEARING EN BANC 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BROADCASTING PUBLICATIONS, INC., 


Petitioner, 
Z No. Bi SPBiaies Court OF Apzeal 
| i for the District of Guim Cweut 
DISTRICT OF COLUMBIA, : 


Respondent. FILED JAN 16 195° 


DISTRICT OF COLUMBIA, 


Petitioner, 
Vv. 


BROADCASTING PUBLICATIONS, INC., 


Respondent. 


ON PETITION FOR REVIEW OF A DECISION 
Fr D. 


CHESTER H. GRAY, 
Corporation Counsel, D.C., 
MILTON D. KORMAN, 
Principal Assistant, Corporation 
Counsel, D.C., 
HENRY E. WIXON, 
| Assistant Corporation Counsel, D.C., 
HARRISON S. HOWES, 
Assistant Corporation Counsel, D.C., 
_ Attorneys for Respondent in No. 16, 532 
and for Petitioner in No. 16, 535, 
District Building, 
Washington 4, D.C. 


IN THE 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BROADCASTING PUBLICATIONS, INC. , 
Petitioner, 
Vv. 


DISTRICT OF COLUMBIA, 


DISTRICT OF COLUMBIA, 
Petitioner, 
Vv. 


BROADCASTING PUBLICATIONS, INC., 


ANSWER OF RESPONDENT DSTRICT OF COLUMBIA TO 
PETITION FOR MODIFICATION OF JUDGMENT OR FOR 
REHEARING EN BANC 


OE ee 
Broadcasting Publications, Inc., seeks a modification of the 

judgment and opinion of this Court in the above-captioned | cases or, 

in the alternative, a rehearing en banc with respect to one of the 

issues decided by the Court. The issue to which Broadcasting directs 

its petition is, according to Broadcasting, whether the company is 


- entitled to have its taxable income determined in accordance with an 


apportionment formula to be devised by the Tax Court. 


> 


In an extensive and considered review of the facts and 


questions presented to it, this Court concluded that Broadcasting was 


not entitled to an apportionment of its income for District tax pur- 
poses for the reason that Broadcasting does not carry on contacts 
without the District sufficient to require apportionment. This Court 
said: 
AN) of the significant factors by which we can 

test this taxpayer's trade or business activities for 

tax purposes, are within the District of Columbia; 

there is no direct, continuous physical contact out- 

side the District except the newsgathering and solici- 

tation of advertisers, neither of which was given 

io subject fp tar ir the District of Columbia.” 

Broadcasting Publications, Inc., is entitled to apportionment 
of its income only in the event the company's “trade or business" is 
carried on both within and without the District. The premise for 
apportionment is, therefore, essentially factual. However, as this 
Court has indicated, it is not merely the carrying on of some 
activity outside the District which warrants apportionment; the 
outside activity must be sufficient both in quantity as well as quality 
to cause the conclusion that apportionment is required because in- 
come is derived by the taxpayer from activities not only in the 
District but elsewhere. 

This Court concluded that the outside activity engaged in by 


petitioner was not of sufficient quantity to establish a nexus for 


re | 
purposes of apportioning a part of its taxable income outside the 
District. In view of this holding, the District of Columbia Tax 
Court would have no basis for devising or applying a formula for 
apportioning a part of petitioner's income to non-District sources. 
As this Court said in distinguishing Evening Star from this case: 
'* * *Jmplicit in the adoption of the circulation 
test in Evening Star was the assumption that location 
of subscribers of a local daily newspaper fairly re- 
flected the geographical. derivation of the newspaper's 
income in view of the nature of the distribution out- 


side the District. This is not a valid assumption in 
the case of Broadcasting Publications, Inc. 


Since this Court has specifically found insufficient activity 
outside the District by petitioner to support an apportionment of 
some of petitioner's income outside the District, no basis exists 
for further action by the District of Columbia Tax Court. 


CONCLUSION 
It is respectfully submitted that the petition of Broadcasting 
Publications, Inc., for modification of this Court's judgment or for 


rehearing en banc ought to be denied. 


CHESTER H. GRAY | 
Corporation Counsel, D. C. | 
MILTON D. KORMAN | 
Principal Assistant Corporation 
Counsel, D. C. 


HENRY E. WIXON 
Assistant Corporation Counsel, D.C. 


Attorneys for Respondent in No. 16, 582 
and for Petitioner in No. 16,535 
District Building 

Washington 4, D. C. 


